THE BANKING LAW JOURNAL 


DEVOTED TO BANKING, FINANCE AND LAW 
Published Monthly at Postal Telegraph Building, N. ¥. City. 
EDWARD WHITE, Editor and Manager. 


VoL. XXXV. SEPTEMBER, 1918 


No. 9. 


WILL PRUSSIANISM MIX WITH THE WORLD’S AFFAIRS? 


There is a variety of opinions adrift on the question of a federation 
of nations after the war is over. The idea, in a general way, is a good 
one, but there are a few difficulties which do not appear to have occurred 
to those who have given utterance to the opinions. The idea of a league or 
federation of nations is propounded without thought or consideration of 
Germany being a part of that federation, the plan being to punish that 
country by virtually ignoring it. From the standpoint of justice—from 
the standpoint of right—between man and man, and nation and nation— 
this may be the only correct procedure; but there are some things it 
will encounter which may make it impracticable. A copy of a book 
recently published is before us, as we write, showing that it would be 
next to impossible for a federation of nations to absorb or include Ger- 
many in any way. This book is entitled “Abraham Lincoln and Consti- 
tutional Government,” and was written by Bartow A. Ulrich, of Chicago, 
Ill., a former friend of Mr. Lincoln’s, and a member of the Press Club 
of Chicago. 

Although Mr. Ulrich is of German parentage, his grandfather having 
been a Hofrath and a former professor at Jena University, he was 
born and reared and educated in the United States, studied two years at 
Heidelberg University, and graduated from the law department of the 
University of Michigan in 1864. He has made a thorough study of 
modern constitutions, and especially that of Prussia, an outline of which 
is given, according to which it would be impossible to include Germany 
in a world federation, unless the entire: governmental system of its dif- 
ferent states is completely changed and made more democratic. 

The imperial government of Germany is a strong federation of twenty- 
five formerly sovereign states, each having its own constitution. There- 
fore, it cannot easily be changed. Prussia has eighteen votes in the 
bundesrath, and can defeat any change in the imperial constitution, as 
formulated in 1870. The king of Prussia appoints the chancellor, who is 
accountable to the king; and he is also the chancellor of the imperial 
government, or confederation. The king of Prussia controls two-thirds of 


the representatives in the reichstag, chosen by vote of the people of 
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Germany. ‘The constitution makes the king of Prussia, whoever he may 
be, according to Prussian law, ipso facto German emperor—not the legal 
ruler of Germany, but a primus inter pares, in his relations to the other 
German princes, rulers of the other states. The bundesrath represents 
the constitutional governments of the twenty-five states, all appointed by 
the rulers, not the people, except the three free cities of Hamburg, 
Lubeck, and Bremen, and constitute an imperial diet, absolutely con- 
trolled by Prussia. 

In order to make Germany eligible to a league of democratic or quasi 
democratic nations, so as to represent the people and not the autocratic 
rulers, as heretofore, the imperial constitution would have to be radically 
changed. 

In order to accomplish this, the constitution of each state would also 
have to be changed. That of Prussia should give universal, equal suf- 
frage to all classes, abolishing the three-class system, and making the 
ministry accountable to the lower house, as in England. Each of the 
other constitutions must make similar changes, except the three free 
cities. These have a more democratic form of government, in which 
the people participate, and might be copied, in part, by the other states, 
limiting the power of the present autocratic rulers. 

The imperial government must elect its president periodically, and 
make the ministry accountable to the reichstag, and take away the su- 
preme hereditary power of the Hohenzollern dynasty, placing the Hohen- 
zollerns on the same level as the sovereigns of the other states. The 
constitution should be changed by a vote of two-thirds of the United 
States of Germany, as in this country. 

President Wilson’s appeal to the entire people of Germany, to endorse 
the peace proposition of the allies, uncontrolled by the autocratic rulers, 
could then be accomplished, and Germany admitted into a league of 
democratic nations. 

The banks, universities, and the church should be taken out of the 
control of the former rulers of the German states, and left to the man- 
agement of the people, as in Switzerland, one-third of whose population 
is German. 

On the other hand, if Germany surrenders or gives up the fight 
without the country being invaded by the Allied armies, and her 
industries are left undisturbed and unharmed, she will become the 
most harmful competitor the world ever knew. With her factories 
and shops and farms undisturbed, and with millions of soldiers 
seeking the opportunity to fill their empty stomachs with what they 
can earn at the very lowest possible wages, she will be able to face 
the world with her products at prices that cannot well be met by 
other nations. 

Neither horn of that dilemma will be worth grasping. The first one 
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approaches an almost impossible governmental condition and the 
second one faces an industrial situation that is anything but pleasing. 
There is only one phase of the problem that is worth considering, and 
that is one that will lead all the nations to a common ground of mutual 
helpfulness—one that will cause all the. world to juin hands in peace- 
ful enterprise and make peace a sacred and everlasting word. It may 
require the supreme effort of some peaceful, law-abiding body already 
in existence to accomplish such a result, but it must be accomplished 
if we are to have an everlasting peace. 

Either such a procedure will be necessary or the doom of the Ger- 
man nation must be pronounced as the editor of the Bankers Magazine 
pronounced it in the July issue of that publication in the following 
language: 

“As the German people have themselves deliberately chosen to play 
the role of international assassins, they must accept the place to which 
history will forever assign them and bow beneath the irrevocable 
doom pronounced against them by Holy Writ: ‘The wicked shall be 
cast into hell, with all the nations that forget God.’” 


SEES 


BULK SALES LAW. 


Many of the states have adopted a statute known as the Bulk Sales 
Law. The object of this statute is to prevent merchants and others from 
defrauding their creditors by selling out the entire assets of their) busi- 
ness without notice to the creditors. Credit is generally extended to a 
merchant in reliance on his financial report as to his assets and liabilities 
and his past record with reference to prompt payment for goods pur- 
chased, together with a reliance on the fact that he is engaged in a 
business which requires the keeping on hand of a stock of merchandise. 
Credit extended in this manner presupposes the continuance in business 
of the person to whom the credit is extended. 

Prior to the adoption of the Bulk Sales Law a merchant, becoming 
financially involved, might dispose of his entire business for a lump sum 
and in this manner defraud his creitors of the amounts owing to them. 
The effect of this law is to make a sale of' this character void, unless 
certain conditions prescribed by the statute are complied with. One 
feature of the Bulk Sales Law is that it requires the purchaser in a 
transaction of this kind to give a certain number of days’ notice to each 
of the creditors of the seller before the sale is consummated. Otherwise 
the sale is declared to be void and the property sold may be regained at 
the instance of the seller’s creditors or his trustee in bankruptcy. 

The case of Balter v. Crum, recently decided by the St. Louis Court of 
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Appeals, and published herein, involves a construction of the Missouri 
Bulk Sales Law. The plaintiffs, who were the trustee in bankruptcy and 
the creditors of a livery stable keeper, complained that the liveryman had 
sold out his entire stock of horses, miles, carriages, harnesses, grain, etc., 
to certain persons named as defendants, at a price less than their actual 
value. It was claimed that the transaction violated the Missouri Bulk 
Sales Law in that the purchasers neglected to give notice as required by 
the statute to the creditors of the livery stable keeper. In this action it 
was sought to have the sale set aside, so that the trustee in bankruptcy 
could regain possession of the property and use it for the purpose of 
satisfying the claims of the creditors. 

The Bulk Sales Statutes in different states are not entirely uniform. 
They differ, for instance, in the class of sales covered. The question 
here put up to the court was whether statute in force in Missouri would 
apply to the sale of the assets of a livery stable business. The court 
decided that the statute had no application in this case, and explains itself 
on this point in the following language: ‘While bulk sales statutes are 
now common, most of them seem to apply only to sales of a ‘stock of mer- 
chandise’ or a ‘stock of goods, wares, merchandise, or stock of merchan- 
dise and fixtures,’ but the Missouri statute applies to the ‘sale, trade or 
other disposition of the major part in value, or the whole of a stock of 
merchandise, or merchandise, fixtures, and equipment, or equipment per- 
taining to the vendor’s business.” When our statute is read as a whole, 
as in fact it should and must be, it is clear that the intent of the law- 
makers was to regulate the sale, trade, or disposition of stocks of mer- 
chandise, and, in connection with any such stock of merchandise, the 
fixtures or equipment or both pertaining thereto. The words ‘stock of 
merchandise’ are here used in the common and ordinary acceptation of 
those terms, and are intended to mean goods or chattels which a mer- 
chant has for sale, such as is often referred to by the phrase ‘stock in 
trade, and the words, ‘fixtures and equipment’ mean fixtures and equip- 
ment, or either one pertaining to the vendor’s business of merchandising. 

“In view of the language of the statute itself, we hold that this law 
has no application to the sale of the wagons, horses, harness, etc., of one 
whose business is that of owning and operating a livery and boarding 
stable.” 

Peep 


DISSOLUTION OF CLEARING HOUSE ASSOCIATION. 


One way of depriving a bank of its membership in a clearing house 
association is to dissolve the association and organize a new one under 
such conditions and terms that the member in question will not or cannot 
join. 

This method was employed by the members of the Seattle Clearing 
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House, as appears in the case of Peoples Savings Bank v. First National 
Bank, published among the legal decisions in this issue. The question is 
presented as to whether this could be accomplished legally and whether 
the bank left out of the reorganization would be entitled to an injunction, 
restraining the dissolution of the association. The Supreme Court of 
Washington holds in this case that the court is not empowered to inter- 
fere and that an injunction restraining the dissolution could not be 
granted. It should be added that the apparent object of the other banks 
of the association was not so much to get rid of any particular bank, as 
to bring about a reduction in the maximum rate of interest paid by the 
member banks upon savings deposits. 

From the opinion it appears that the Seattle Clearing House was a 
voluntary association, each member of which occepted savings de- 
posits. Rule 4 of the articles of association provided that the members 
of the association should not pay interest at a greater rate than 4 per 
cent per annum upon savings deposits. This rule was assented to by all 
of the members and had been in force for a number of years. During 
the latter part of 1915 a discussion arose as to whether business condi- 
tions and sound banking did not require a reduction of the interest rate 
on savings deposits. Apparently a majority of the members felt that a 
reduction was called for, since it appears that on January 14, 1916, a 
meeting of the association was held at which a rule was adopted fixing 
the maximum rate of interest on savings accounts at 3 per cent. per 
annum, the same to be effective July 1, 1916. This rule, however, was 
not unanimously adopted and two of the banks refused to observe it and 
continued to pay interest at the rate of 4 per cent. This brought about 
further discussion and the result was that the member banks passed a 
resolution to the effect that the association be dissolved. The plaintiff, 
which was one of the banks refusing to observe the 3 per cent. limitation, 
instituted this action and asked for an injunction restraining the pro- 
posed dissolution of the association. The plaintiff claimed that the at- 
tempt to dissolve the association was not made in good faith and that a 
new clearing house association would be formed, to which ‘no member 
would be admitted, which did not agree to the rate of interest to be paid 
upon savings deposits fixed by the association. It was also claimed that 
the changing of the rate of interest from 4 per cent. to 3 per cent. was 
the result. of a conspiracy on the part of the Seattle banks and banks of 
certain other cities, and that the fixing of the maximum rate of interest 
to be paid upon savings deposits at 3 per cent. per annum was an unlaw- 
ful interference with competition, as it related to the price to be paid for 
savings deposits. 

In reaching the conclusion that the facts did not justify the issuance 
of an injunction the court made the following statement: “If the fixing 
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of the rate of interest at 3 per cent. was unlawful, it must necessarily 
follow that the rule as it previously read, fixing it at 4 per cent., was 
likewise unlawful. The appellant was a party to the 4 per cent. rule, and 
if that rule was an unlawful interference with the competitive price that 
should be paid for the use of money, the appellant was a party thereto. 
It would seem plain that the appellant cannot come into court seeking to 
set aside the 3 per cent. rate as unlawful, when, if this were set aside, 
it would give the appellant the advantage of a previous 4 per cent. rate, 
which was likewise unlawful. It may be argued, however, that if the 4 
per cent. rule were unlawful as a restraint upon competition, this should 
be eliminated, and the articles and rules enforced subject to this elimi- 
nation. If this were done, the court would be making a new agreement 
for the parties, as one of the terms of the agreement under which) they 
had been previously operating provided for the’4 per cent. rate. The 
court could not well eliminate the 4 per cent. rule and then say that the 
members should be bound by the other terms of their agreement, as this 
would be enforcing an arrangement between the parties which they had 
not themselves made. It must be remembered that this was a voluntary 
association, and that neither the articles nor the rules prescribed that it 
should be continued for any specified length of time.” 


Peete 


ISSUING CORPORATE STOCK FOR SERVICES. 


It is common knowledge that one of the principal advantages of in- 
corporating a business lies in the fact that the stockholders are not per- 
sonally liable for the obligations of the corporation. It is not at all un- 
usual for an individual to incorporate his business with this very purpose 
in view. If the corporate enterprise proves a failure and the company 
amasses a collection of liabilities out of all proportion to its assets, 
then the creditors may have the corporation and all that it owns, but 
they may not proceed against the stockholders—unless it so happens that 
the stockholders have not paid for the stock which they hold. In that 
event the creditors are in a position to compel the stockholder to produce 
the amount remaining unpaid on his holdings. 

It is not always necessary that stock be paid for in cash. There are 
various ways in which payment can be made, depending on the state 
in which the company is incorporated. The laws of New York make it 
very simple and easy to pay for stock. In that state it is provided that 
payment may be made in “money, labor done or property actually re- 
ceived.” If the incorporators do not wish to put any actual cash into 
their company they may turn over property of some form, tangible or 
intangible, or they may contribute something in the way of labor. But 





THE BANKING LAW TOURNAL 613 


it is to be noted that in case the quid pro quo is labor, ‘the labor must 
be “done.” A contemplated service will not suffice; only a service per- 
formed will meet the requirements of the statute. 

This point is brought out very forcibly in a decision of the Appellate 
Division of the New York Supreme Court, entitled Palmer v. Scheftel, 
and published herein on another page. The action was instituted by 
Archibald Palmer, as the trustee in bankruptcy of an incorporated con- 
cern, the name of which was the Cypress Knitting Mills, Incorporated. 

The defendant was one of the incorporators of the defunct organiza- 
tion and was also a stockholder, director and officer. The trustee’s action 
was based on the ground that the defendant had not paid for the stock 
which he held and that the money was needed to pay the creditors and 
the expenses of the administration in bankruptcy. 

It appeared that the company started business with an authorized capi- 
tal of $10,000, and that the defendant subscribed for 70 shares of stock, 
which were of the par value of $50 each. In consideration of the issu- 
ance of the stock to him the defendant paid to the corporation the sum 
of $200 in cash, which figures about $2.85 per share. He also trans- 
ferred to the company an interest in a knitting machine which he owned 
and which was “of the value of $800.” And finally he offered to act as 
president and one of the directors of the corporation for a period of one 
year after its incorporation. In consideration of all this the 70 shares 
were issued to him “full paid and non-assessable.” 

The trial resulted in favor of the defendant, but, upon appeal, judg- 
ment was reversed and a new trial ordered. In the opinion, which was 
written by Judge Shearn, he refers to the case as one which “presents 
in aggravated form the evil of permitting capital stock to be issued for 
‘services.’ ” 

After calling attention to the provision of the New York statute, which 
declares that stock shall not be issued except for “money, labor done or 
property actually received,” he goes on to say: “It was therefore a 
violation of law to issue the defendant the 70 shares of stock before 
he had performed his alleged services. But it will be at once said we 
are not concerned with the validity of the issue of the stock in this action, 
but are solely concerned with whether it has been paid for; the action 
being to recover the amount unpaid. It is plausibly argued that it would 
be illegal for a corporation to issue its stock for promissory notes; but, 
if the notes were paid, such payment would constitute payment for the 
stock and discharge the subscription. Therefore, it is said that, as the 
stipulated facts show that the services were rendered, it must be held that 
this stock was paid for. This argument might be difficult to meet, had the 
defendant and his creditors not violated another well settled rule of law, 
which may be availed of to protect the creditors of this corporation. 

“The ‘services’ rendered in this case, and claimed to constitute part 
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payment of the defendant’s stock subscription, consisted in defendant’s 
acting as director and president of the corporation. The general rule is 
that directors and officers of corporations, such as president, vice-presi- 
dent, secretary, treasurer, etc., presumptively serve without compensa- 
tion, and that they are entitled to no compensation for performing the 
usual and ordinary duties pertaining to the office, in the absence of some 
express provision therefor by statute, charter, or by-laws, or by an agree- 
ment to that effect, and unless such provision or agreement was made or 
entered into before the services were rendered. No statute, charter or 
by-law authorized the defendant to be paid for serving as a director 
or officer. There was an agreement, but the agreement was invalid. 
The only authority for the agreement was a resolution adopted solely 
by the votes of the directors who were the direct beneficiaries, and who 
not only fixed their own compensation, but determined the value to the 
corporation of their contemplated services, and who decided that the 
duties, which are presumptively rendered without compensation, were in 
their own case worth several thousand dollars.” 


eee 


NOTE OF CORPORATION IN PAYMENT OF PRESIDENT’S 
DEBT 


Apparently there are many people who have difficulty in distinguishing 
between a corporation and its stockholders, especially where the corpora- 
tion is a family affair, or what is sometimes referred to as a close corpo- 
ration. It is always well to remember that, no matter how exclusively 
a corporation may be in the control of some one person or group of 
persons, the corporation is a separate legal entity. The money which is 
paid to it in the ordinary course of business belongs to the corporation, 
not to its stockholders or directors. To be forgetful of this may lead to 
serious difficulty, as for instance, in the case of a person, who receives 
funds belonging to the corporation in payment of the individual obliga- 
tion of one of the company’s officials. 

The case of Hoffman v. Gottstein Investment Company is published 
among the legal decisions in this issue. It was recently decided by the 
Supreme Court of ‘Washington and is to the effect that, where the 
president of a corporation signs a note in the name of the corporation 
and delivers it in payment of his individual indebtedness, the note cannot 
be enforced against the corporation. 

The facts disclose that in 1908 M. Gottstein borrowed from Simon 
Wolf the sum of six thousand dollars, giving Wolf his promissory note 
for the amount. Prior to this time Gottstein had organized a corporation 
with a capital stock of $300,000, divided into 3,000 shares. Gottstein 
and his wife held all except nine of the shares, the nine being divided 
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among Gottstein’s two children and his niece. Gottstein was president 
and his son Joseph was secretary and these two had general control of 
the affairs of the corporation. In August, 1913, Wolf went to Gottstein 
and demanded that he be given a note signed by the corporation for the 
sum of six thousand dollars in exchange for Gottstein’s personal note for 
like amount which he held. Just what prompted this action on the part 
of Wolf does not appear, but the court suggests that it was probably 
because of the organization of the Gottstein corporation and the placing 
of most of Gottstein’s property in its control. Gottstein finally acceded 
to the demand and executed a note for six thousand dollars in the name 
of the corporation, signed by himself as president and by his son as sec- 
retary, which he delivered to Wolf. The original note was thereupon 
destroyed. The new note was not carried on the books of the corporation 
and none of the officers or stockholders knew anything of its existence. 

After Woli’s death this action was brought on the note by the executor 
of his will. As stated, the corporation was not liable on the note, the 
reason being that the issuance of the note for the individual debt of an 
officer was entirely beyond the powers of the corporation. The rule 
applied in transactions of this kind was well expressed by the New York 
Court of Appeals in the case of Wilson v. Metropolitan Elevated R. Co., 
120 N. Y. 125. This rule, which was quoted by the court, reads as 
follows: “Undoubtedly the general rule is that one who receives from 
an officer of a corporation the notes or securities of such corporation in 
payment of, or as security for, a personal debt of such officer, does so at 
his own peril. Prima facie the act is unlawful, and, unless actually 
authorized, the purchaser will be deemed to have taken them with notice 
of the rights of the corporation.” 
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CERTIFICATION OF CHECK BY TELEGRAPH. 






The ordinary way of certifying a check is to write the prescribed 
formula on the face of the check over the signature of the cashier 
of the certifying bank. This is not, however, the only method of 
certification. It is possible, for instance, to certiffy a check by,send- 
ing a telegram in proper form. 

A certification of this character is involved in aj recent Iowa de- 
cision, published elsewhere in this number. One of the depositors 
of the defendant bank, Lon Fraseur by name, drew his check for the 
sum of $1,035, payable to the order of H. I. Ball. The payee took 
the check to the plaintiff bank, but before that bank would pay any- 
thing on it, it wired the defendant bank for the purpose of finding out 
whether the check would be paid. The telegram was worded as fol- 
lows: 
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“Will you pay check for ten hundred thirty-five dollars signed Lon 
Fraseur for cattle?” 


And the defendant promptly answered by sending a telegram in 
the following words: 


“We will pay check for ten hundred thirty-five dollars signed Lon 
Fraseur.” 


These two telegrams constituted a valid certification. It may be 
mentioned here that, in order to operate as a certification, the tele- 
gram should be to the effect that the check in question will be paid. 
Frequently a bank, desiring to protect itself in cashing a check, will 
wire to the drawee bank, making inquiry as to whether the check is 
good. The drawee’s response that the check is good is not effective 
as a certification. Unless the telegram is in the form of a promise 
to pay the check there is no certification. 

It seems that after the telegrams referred to above had passed 
between the two banks and before the check was presented to the 
drawee the drawer directed the bank not to pay the check on presen- 
tation. Of course the drawer of a check has not the right to stop 
payment after the check has been certified. The certification releases 
the drawer from liability on the check and substitutes the drawee 
bank in his place. So far as the drawer is concerned the situation 
is just the same as though the check had been paid. 

In the case under discussion the drawee bank, upon being sued on 
the check by the plaintiff, attempted to justify itself in carrying out 
the drawer’s instruction to stop payment, in the first place on the 
ground that there had been no certification. But it has already been 
explained that a telegram in proper form, as was the one’ here sent 
by the drawee bank, is a perfectly good certification. 

In the second place the drawee bank made the contention that 
when the check was presented it was found that it did not conform 
to the description of it given in the plaintiff bank’s telegram of in- 
quiry. The drawee attempted to support this contention by showing 
that the check contained the words “with ex.” and made the argu- 
ment that it had never certified a check payable with exchange. The 
answer which the court found to this argument was that the words 
“with exchange” when used in a bank check do not in any way 
increase the drawee’s liability. They are meaningless surplusage. 
That is to say, a check for $1,035 is quite the same as a check for 
$1,035 with exchange so far as the amount of the check concerned. 
The words “with exchange,” therefore, can have no effect on the 
question as to whether there has been a certification. 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


DISSOLUTION OF CLEARING HOUSE 
ASSOCIATION. 


People’s Savings Bank v. First National Bank et al, Supreme Court of Washington, 
May 11, 1918. 173 Pac. Rep. 52. 


The courts will not interfere to prevent the voluntary dissolution 
of a clearing house association. The complaining bank here alleged 
that it had opposed the reduction of the maximum rate of interest 
on savings deposits from four per cent to three per cent and that 
the object of the proposed dissolution was to form a new clearing 
house association, to which no bank would be admitted unless it 
would agree to the three per cent rate. It was held nevertheless 
that the plaintiff was not entitled to an order restraining the dis- 
solution. 

Department 1. Appeal from Superior Court, King County; Everett 
Smith, Judge. 

Action by the People’s Savings Bank against the First National Bank 
and others. Judgment for defendants, and plaintiff appeals. Affirmed. 

Piles & Halverstadt and Clyde Merchant, all of Seattle, for appellant. 
Peters & Powell, Donworth & Todd, and Hartman & Hartman, all of 
Seattle, for respondents. 

MAIN, J. This action was brought for the purpose of restraining the 
dissolution of the Seattle Clearing House Association. At the institution 
of the action a temporary restraining order was issued. The trial resulted 
in a judgment denying an injunction and dismissing the action. From 
this judgment the plaintiff appeals. 

The controlling facts may be stated as follows: The Seattle Clearing 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 115. ’ 2 
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House is a voluntary association. The members thereof are sixteen 
banks in the city of Seattle. All the members of the association, includ- 
ing the appellant, were engaged in taking two kinds of deposits, known 
as commercial deposits and savings deposits, except that one bank did 
not take commercial deposits. The association was organized many years 
-ago for the mutual convenience of its members. The appellant had been 
a member of the association since the year 1900. The association was 
governed by what is referred to as the articles of the Seattle Clearing 
House Association. These articles provided, among other things, for 
the promulgation of rules and regulations. One of the rules which had 
been made in pursuance of the articles is referred to as rule 4, which 
provided that the members of the association should not pay interest 
at a greater rate than four per cent per annum upon savings deposits. 
This rule was assented to by all the members of the association, and 
had been in existence for a number of years prior to the year 1916. 
During the latter part of the year 1915 there was discussed by the re- 
spective officers of the various members of the association the question 
whether business conditions and sound banking did not require a reduc- 
tion in the maximum rate of interest that should be paid upon savings 
deposits. Without following the details of this discussion, it may be 
said that on January 14, 1916, a meeting of the association was held at 
which all the member banks were present, and a rule was there adopted, 
over the protest of the appellant bank and two other banks, fixing the 
maximum rate of interest on savings accounts at not to exceed three 
per cent per annum, to be effective July 1, 1916, twelve of the member 
banks voting for the rule, three against, and one not voting. After 
the rule became operative two of the banks, the appellant and one other, 
refused to observe it, and continued to pay interest at the rate of four 
per cent per annum upon savings deposits. This caused further discus- 
sion, and finally resulted in a resolution being passed for the dissolution 
of the association. The object of the association had been the effecting, 
at one place, of the daily exchanges between the members, the establish- 
ing of rules and regulations in matters of common interest and in matters 
arising from or affecting the relations with banks in other localities, and 
the fostering of sound and conservative methods of banking. In the 
conduct of the banking business each bank daily received a number of 
checks drawn on other banks in the city of Seattle, which the receiving 
banks must present to the respective banks on which they were drawn, 
for the purpose of collecting the amounts thereof. Without the said of 
some central association, or the meeting of representatives of the various 
banks in the city of Seattle at some point at a designated time, at which 
all banks were represented, it would be necessary for each bank to pre- 
sent for payment such checks on each of the other banks on which they 
were drawn. For the purpose of avoiding this difficulty the Seattle 
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Clearing House Association was organized at which each of the banks, 
parties thereto, daily on banking days attended at designated hours for 
the purpose of clearing their respective checks. For the purpose of 
paying balances the members of the Clearing House Association each 
deposited with the association, subject to the control of its executive 
committee, a certain amount of gold coin, for which the depositors 
received what are known as clearing house certificates. When the daily 
balances were struck in the clearing house they were covered by these 
certificates rather than by actual cash. 

The appellant claims that the attempt to dissolve the clearing house 
was not made in good faith, and that a new clearing house association 
would be formed, to which no member would be admitted which did not 
agree to the rate of interest to be paid upon savings deposits fixed by 
the association. It is also claimed that the changing of the rate of 
interest in rule 4 from four per cent to three per cent was the; result 
of a conspiracy on the part of the Seattle banks and banks of certain 
other cities, and that the fixing of the maximum rate of interest to be 
paid upon saving deposits at three per cent per annum was an unlawful 
interference with competition, as it related to the price to be paid for 
savings deposits. If the fixing of the rate of interest at three per cent 
was unlawful, it must necessarily follow that the rule as it previously read, 
fixing it at four per cent, was likewise unlawful. The appellant was a 
party to the four per cent rule, and, if that rule was an unlawful inter- 
ference with the competitive price that should be paid for the wse 
of money, the appellant was a party thereto. It would seem plain that 
the appellant cannot come into court seeking to set aside the three per 
cent rate as unlawful, when, if this were set aside, it would give the 
appellant the advantage of a previous four per cent rate, which was 
likewise unlawful. It may be argued, however, that if the four per cent 
rule were unlawful as a restraint upon competition, this should be elim- 
inated, and the articles and rules enforced subject to this elimination. 
If this were done, the court would be making a new agreement for the 
parties, as one of the terms of the agreement under which they had been 
previously operating provided for the four per cent rate. The court 
could not well eliminate the four per cent rule and then say that the 
members should be bound by the other terms of their agreement, as 
this would be enforcing an arrangement between the parties which they 
had not themselves made. It must be remembered that this was a vol- 
untary association, and that neither the articles nor the rules prescribed 
that it should be continued for any specified length of time. The courts 
will not interfere to prevent the expulsion of a member from a volun- 
tary association unless “pecuniary and property rights are involved.” 
State ex rel. Cicoria v. Corgiat, 50 Wash. 95, 96 Pac. 689; 5 C. J. p. 1357. 

In the case of a contract of partnership containing no stipulation as 
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to the time during which it shall continue it exists no longer than the 
parties thereto may mutually consent, and may be dissolved by either 
party at his own will at any time; even when the partnership articles 
fix a certain period of time, it may be dissolved at any time at the will 
of one partner so as to put an end to the partnership, in the latter case 
there being a right of action for damages for breach of the contract ; but 
where no time is fixed in the articles of partnership there exists no such 
right. Karrick v. Hannaman, 168 U. S. 328, 18 Sup. Ct. 135, 42 L. 
Ed. 484. If a partnership may be thus dissolved by any party thereto, 
it would seem that a voluntary association would at least be equally 
as subject to dissolution at the will of the majority of the members 
thereof. 

There is another reason why the judgment in this case should be 
affirmed. The Clearing House Association was the agent and fiduciary 
representative of all the banks forming the association. Yardley v. 
Philler, 167 U. S. 344, 17 Sup. Ct. 835, 42 L. Ed. 192. The duties of 
such agent to the member banks were continuous. They involved the 
exercise of skilled knowledge and cultivated judgment concerning the 
business transacted. Such contracts will not be specifically enforced by 
the courts. Texas, etc., Railway Co. v. Marshall, 136 U. S. 393, 10 Sup. 
Ct. 846, 34 L. Ed. 385; Marble Co. v. Ripley, 10 Wall. (77 U. S.)' 339, 
19 L. Ed. 955. 

While the present action was in form one for an injunction, it was 
in effect an action for specific performance. A holding that the dissolu- 
tion of the Clearing House Association be restrained would be equivalent 
to a holding requiring its continuous operation with the usual service 
to its members. The violation of a contract will not be restrained when 
such holding would indirectly or negatively compel the performance of 
duties the specific performance of which would not be decreed if the 
action were brought in that form. Arthur v. Oakes, 63 Fed. 310, 11 C. 
C. A. 209, 25 L. R. A. 414. The briefs in this case devote much space 
to the question whether the rule fixing the maximum rate of interest to 
be paid upon savings deposits at three per cent per annum was an unlaw- 
ful restraint of competition; but we have found it unnecessary to dis- 
cuss or decide this question, because, as above pointed: out, the appellant 
is not in a position to invoke the aid of the court when, if successful, it 
would result in another rate which the appellant was a party to, which 
would likewise be unlawful. 

The judgment will be affirmed. 
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BULK SALES LAW. 


Balter v. Crum, St. Louis Court of Appeals, May 22,1918. 203 8S. W. Rep. 506. 


The Bulk Sales Statute in force in Missouri, which declares that 
the “sale, trade or other disposition of the major part in value, or 
the whole of a stock of merchandise, or merchandise, fixtures, and 
equipment, or equipment pertaining to the vendor’s business,” shall 
be void, unless notice of the sale is given to the creditors of the 
vendor, does not apply to a sale of the horses, wagons, grain and 
other equipment of a livery and boarding stable. 


Appeal from St. Louis Circuit Court; George H. Shields, Judge. 

Suit by August Balter and Oliver J. Miller, trustee in bankruptcy of 
the estate of Cyrus N. Crum, against Cyrus N. Crum, Decker, Eckhardt, 
Kratz, and Jos. S. Caldwell. From judgment for the trustee, the de- 
fendants, other than Crum, appeal. Reversed. 

Seebert G. Jones and Albert E. Hausman, both of St. Louis, for appel- 
lants. Henry Obershelp, of St. Louis, for respondents. 

BECKER, J. This is a suit predicated upon the Bulk Sales Law of 
Missouri (Session Acts of Missouri 1913, p. 163). The amended peti- 
tion alleges that the defendant Crum conducted a livery and boarding 
stable under the name of Crum’s Boarding Stable, in the city of St. 
Louis, and owned and used in the said business many horses, mules, 
buggies, wagons, carfiages, harness, and hay, oats, corn, feed, vehicles, 
goods, merchandise, fixtures, and equipment; that said Crum had been 
adjudged a bankrupt and one Miller duly elected and appointed trustee 
of said bankrupt estate; and that such trustee had been duly authorized 
and directed to join in this suit as party plaintiff for the benefit of all 
the creditors of said Crum in bankruptcy. It was further alleged that 
in the early part of January, 1915, said Crum was indebted to one Balter, 
a plaintiff in the case, and to numerous other creditors in large amounts, 
and that for the purpose of hindering, delaying, and defrauding his, the 
said Crum’s, creditors, he, the said Crum, sold and otherwise disposed 
of all of his said horses, mules, buggies, wagons, carriages, harness, and 
hay, oats, corn, feed, vehicles, goods, merchandise, fixtures, and equip- 
ment pertaining to his said business to the several defendants at much 
less than their real value and otherwise than in the ordinary course of 
trade and otherwise than in the regular prosecution of said Crum’s busi- 
ness, and all as substantially one transaction and proceeding, and occur- 
ring substantially at one time; that none of said vendees demanded or 
received from said vendor a written statement of the names and ad- 
dresses of all the creditors of said vendor, together with the amounts 
of indebtedness owing by said vendor to each of such creditors; that 
none of said vendees notified or caused to be notified any of the creditors 
of said vendor of said proposed sale and trade or other disposition of 
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said property, and that said vendor and vendees and each of them 
fraudulently failed and refused to comply with any of the provisions of 
the law pertaining to such sales in bulk, approved March 25, 1913 (Laws 
of Missouri 1913, p. 163); that none of said vendees are innocent bona 
fide purchasers for value; that the defendant Crum thereafter left the 
city and applied all the proceeds of said sale of the property to his own 
use; and that exclusive of the property so fraudulently transferred to 
the defendants there was no property of said bankrupt left for the pay- 
ment of the claims of his creditors. The prayer was in conformity with 
the relief provided by the Bulk Sales Law. Each of the appellants, after 
unavailing demurrers, filed answers in which it was admitted that each 
of the defendants had bought certain specific property from the defend- 
ant Crum and that no notice, as required by the Bulk Sales Law of 
Missouri, had been given. The reply was a general denial. A trial was 
had and resulted in a finding and judgment in favor of the trustee in 
bankruptcy, one of the plaintiffs herein, and against each of the several 
appellants here, defendants below, for various amounts. After unavail- 
ing motions for new trial and in arrest of judgment the said, defendants 
bring this appeal. 

lt is not necessary that we go into the evidence in detail ; it being suffi- 
cient to state that plaintiffs’ testimony makes a case providing the petition 
states a cause of action. In other words, the sole question before us on 
appeal is as to whether or not the sales as alleged in the petition are 
within the intendment of the Bulk Sales Law of Missouri. 

If our Bulk Sales Law is broad enough to include a livery and board- 
ing stable within its purview, then this appeal must fail; otherwise the 
judgment must be reversed. The law in question, while not a criminal 
statute, is yet penal in its nature, and it needs no citation of authorities 
to show that in construing statutes of this character no sales are to be 
included as coming within its purview unless such sales are clearly within 
its terms. Sales in bulk laws are in derogation of the common law and 
of a person’s right to alienate his property without restrictions and are 
to be strictly construed. 

While bulk sales statutes are now common, most of them seem to apply 
only to sales of a “stock of merchandise” or a “stock of goods, wares, 
merchandise, or stock of merchandise and fixtures.” But the Missouri 
staiute applies to the “sale, trade or other disposition of the major part 
in value, or the whole of a stock of merchandise, or merchandise, fixtures, 
and equipment, or equipment pertaining to a vendor’s business.” When 
our statute is read as a whole, as in fact it should and must be, it is clear 
that the intent of the lawmakers was to regulate the sale, trade, or dispo- 
sition of stocks of merchandise, and, in connection with any such stock 
of merchandise, the fixtures or equipment or both pertaining thereto. 
The words “stock of merchandise” are here used in the common and 
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ordinary acceptation of those terms, and are intended to mean goods 
or chattels which a merchant has for sale, such as is often referred to by 
the phrase “stock in trade,” and the words “fixtures and equipment” 
mean fixtures and equipment, or either one pertaining to the vendor’s 
Lusiness of merchandising. 

In view of the language of the statute itself, we hold that this law 
has no application to the sale of the wagons, horses, harness, etc., of one 
whose business is that of owning and operating a livery and boarding 
stable. In fact in several of the states in which bulk sales laws some- 
what similar to the one under discussion have been held unconstitutional, 
it has been on the ground that the law is special class legislation which 
is prohibited by the Constitutions of such states, and in the opinions of 
the courts it has been pointed out that such statutes limit their operation 
to merchandise and do not include farmers, manufacturers, hotel keepers, 
mine owners, etc. See Off & Co. v. Morehead, 235 Ill. 40, 85 N. E. 
264, 126 Am. St. Rep. 184, 14 Ann. Cas. 434; Block v. Schwartz, 27 
Utah, 387, 76 Pac. 22, 65 L. R. A. 308, 101 Am. St. Rep. 971, 1 Ann. 
Cas. 550; McKinster v. Sager, 163 Ind. 671, 72 N. E. 854, 68 L. R. A. 
273, 106 Am. St. Rep. 268; Miller v. Crawford, 70 Ohio, 207, 71 N. E. 
631, 1 Ann. Cas. 558; Wright v. Hart, 182 N. Y. 330, 75 N. E. 404, 2 
L. R. A. (N. S.) 338, 3 Ann. Cas. 263. And in the case of Wilson v. 
Edwards, 32 Pa. Super. Ct. 295, and in Spurr v. Travis, 145 Mich. 721, 
108 N. W. 1090, 116 Am. St. Rep. 330, 9 Ann. Cas. 250, sustaining the 
constitutionality of a bulk sales law it was assumed that it applied only 
to merchandise and did not include farmers, manufacturers, and others. 
The Supreme Court of the state of Washington, in construing a bulk 
sales law which had been enacted in that state, held that the horses, 
wagons, and harness of a livery stable keeper are not within the pro- 
visions of such statute requiring every person who shall purchase “any 
stock of goods, wares, or merchandise” in bulk to take a statement under 
oath of the creditors of the seller. See Everett Produce Co. v. Smith 
et al., 40 Wash. 566, 82 Pac. 905, 2 L. R. A. (N. S.) 331, 111 Am. St. 
Rep. 979, 5 Ann. Cas. 798. 

We are of the opinion that our Bulk Sales Law, was enacted for the 
protection of persons who extend credit to merchants relying upon their 
right to credit as ascertained from a financial report of such merchant’s 
assets and liabilities and his past record with reference to prompt pay- 
ment or settlement for goods purchased, together with a reliance upon the 
fact that such merchant is a vendor of merchandise, which of necessity 
presumes that such merchant keeps on hand a stock of merchandise 
for sale, and which stock is not sold in bulk but to be kept up and 
replenished from time to time as the sales made therefrom may require. 
Credit extended in this manner presupposes a continuance in the busi- 
ness of merchandising on the part of him to whom the credit is extended ; 
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but it often happened that merchants who had become involved financially 
would dispose of their entire stock of goods to one or more persons with- 
out notice of any kind to their creditors and perpetrate a fraud upon 
them, and our Legislature undoubtedly enacted the statute under discus- 
sion to prescribe a practical method for sales in bulk which would give 
due notice and protection to all parties interested and at the same time 
provide a remedy to defrauded creditors in cases where sales in bulk 
were made without complying with the requirements of such statute. 

We hold that plaintiff's petition fails to set up allegations sufficient 
to state a cause of action under the Bulk Sales Law act. The judgment 
is reversed. 


ISSUING CORPORATE STOCK FOR SERVICES. 


Palmer v. Scheftel, New York Supreme Court, Appellate Division, May 17, 1918 
170 W. ¥. Supp. 588. 


One of the incorporators of a corporation made part payment 
for the stock issued to him by agreeing to act as president and direc- 
tor of the company for a period of a year after its incorporation. 
Upon the insolvency of the corporation it was held that stock can 
not be issued for services to be performed in the future and that the 
trustee in bankruptcy could compel the stockholder to pay in the 
balance unpaid on his stock. 

Appeal from Trial Term, New York County. 

Action by Archibald Palmer, as trustee in bankruptcy, against Paul 
Scheftel. Judgment for defendant, and plaintiff appeals. Reversed, 
and new trial ordered. 

Argued before CLARKE, P. J., and LAUGHLIN, SMITH, PAGE, 
and SHEARN, JJ. 

Harold R. Lhowe, of New York City (Sidney J. Loeb, of New York 
City, of counsel), for appellant. 

I. Balch Louis, of New York City, for respondent. 

SHEARN, J. The case of this bankrupt corporation presents in 
aggravated form the evil of permitting capital stock to be issued for 
“services.” Notwithstanding the fact that the statute authorizes cap- 
ital stock to be issued in consideration of labor actually performed for 
the benefit of the corporation, and despite the seeming liberality recently 
manifested in interpreting the statute (Morgan v. Bon Bon Company, 
222 N. Y. 22, 118 N. E. 205), this record exhibits such a palpable 
attempt to evade the statute as to merit condemnation, if the facts 
can be fairly distinguished from those in the case referred to. 





NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 450. 
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The case comes up on the review of a judgment dismissing the com- 
plaint, in an action brought by the trustee in bankruptcy of an insol- 
vent corporation, upon an agreed statement of facts, against a sub- 
scriber to the certificate of incorporation, to recover an amount claimed 
to be due and unpaid upon the defendant’s subscription. The defendant 
and two others organized the corporation on September 6, 1912, and 
were the sole incorporators. The defendant subscribed for 70 shares, 
Einsetler for 70 shares, and Buehler for 40 shares, each of the par 
value of $50; the authorized capital being $10,000. The corporation 
was organized and the subscriptions were made pursuant to a prior 
agreement between the three subscribers, whereby, as affecting the de- 
fendant, it was agreed that, in consideration of his paying to the corpora- 
tion $200 in cash and transferring to it his interest in a certain knitting 
machine, of the value of $800, “and in further consideration of the de- 
fendant acting as president and director of said Cypress Knitting Mills, 
Incorporated, for a period of one year from and after its incorporation, 
the defendant would be entitled to and would receive 70 shares of the 
capital stock of the said Cypress Knitting Mills, Incorporated, which said 
stock was to be full-paid and nonassessable.” Apparently the agreement 
contained a similar provision as to each of the other incorporators, for 
the resolution authorizing the issue of the stock to each refers to such 
an agreement. 

At the first meeting of the incorporators, held September 14, 1912, a 
preamble and resolution was adopted, reciting that the defendant “has 
offered to contribute to this corporation the sum of two hundred dol- 
lars in cash, one-half interest in a Grosser knitting machine, which 
interest is of the fair and reasonable value of eight hundred dollars, 
and has consented to act as president and director of this corporation 
for a period of one year, which said services in the opinion of the in- 
corporators is of the fair and reasonable value of twenty-five hundred 
dollars”; that Einsetler “has offered to contribute to this corporation 
the sum of twelve hundred dollars in cash and his one-half interest in 
said Grosser knitting machine, which is of the fair and reasonable 
value of eight hundred dollars, and has consented to act as director 
and treasurer of this corporation for a period of one year,.which said 
services are of the fair and reasonable value of fifteen hundred dol- 
lars”; that Buehler “has offered to contribute the sum of five hun- 
dred dollars in cash and his services as secretary and director for the 
term of one year, which said services are of the fair and reasonable 
value of fifteen hundred dollars”; in accordance with which the board 
of directors was authorized to issue to the incorporators the full num- 
ber of shares subscribed for by each “in consideration of his contribu- 
tions as aforesaid, if in the opinion of the board of directors) said re- 
spective contributions are of the fair and reasonable value of the par 
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value of the stock hereby authorized to be issued to them respectively.” 

On the same day the three incorporators, who also constituted the 
entire board of directors, resolved to accept the offers made by them- 
selves, and adjudged and declared that the contributions referred to 
were of the fair and reasonable value stated in the resolution of them- 
selves as stockholders, that the same were necessary for the business 
cf the company, and authorized the issue of the shares as “full-paid 
and nonassessable.”” Accordingly, on or about September 14, 1912, the 
cash contributions were paid to the corporation, the interest in the 
knitting machine was transferred to it, and the defendant was elected 
president and director, and acted as such continuously for more than 
one year thereafter, and in consideration of the payment of $200 and 
the transfer of defendant’s interest in the knitting machine, “and in 
further consideration of the defendant’s said agreement to act as presi- 
dent and director of said corporation for said period of time” (one 
year), the corporation issued to the defendant “seventy shares of its 
capital stock, full-paid and nonassessable.” 


Stock Corporation Law, section 55, provides: 


“No corporation shall issue either stock or bonds except for money, 
labor done or property actually received for the use and lawful purposes 
of such corporation.” 


It was therefore a violation of law to issue to the defendant the 
70 shares of stock before he had performed his alleged services. But 
it will be at once said we are not concerned with the validity of the 
issue of the stock in this action, but are solely concerned with whether 
it has been paid for; the action being to recover the amount un- 
paid. It is plausibly argued that it would be illegal for a corporation 
to issue its stock for promissory notes; but, if the notes were paid, 
such payment would constitute payment for the stock and discharge 
the subscription. Therefore, it is said, as the stipulated facts show 
that the services were rendered, it must be held that this stock was 
paid for. This argument might be difficult to meet, had the defendant 
and his codirectors not violated another well-settled rule of law, which 
may be availed of to protect the creditors of this corporation. 

The “services” rendered in this case, and claimed to constitute part 
payment of the defendant’s stock subscription, consisted in defend- 
ant’s acting as a director and president of the corporation. The gen- 
eral rule is that directors and officers of corporations, such as presi- 
dent, vice-president, secretary, treasurer, etc., presumptively serve with- 
out compensation, and that they are entitled to no compensation for 
performing the usual and ordinary duties pertaining to the office, in 
the absence of some express provision therefor by statute, charter, or 
by-laws, or by an agreement to that effect, and unless such provision 
or agreement was made or entered into before the services were ren- 
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dred. Thompson on Corporations (2d Ed.) sections 1715, 1728. No 
statute, charter, or by-law authorized the defendant to be paid for 
serving as a director or officer. There was an agreement, but the 
agreement was invalid. The only authority for the agreement was 
a resolution adopted solely by the votes of the directors who were 
the direct beneficiaries, and who not only fixed their own compen- 
sation, but determined the value to the corporation of their contem- 
plated services, and who decided that the duties, which are presump- 
tively rendered without compensation, were in their own case worth 
several thousand dollars. It is almost universally held that directors, 
acting as such at their meetings, have no power to vote themselves 
salaries or compensations for their services, either before or after such 
services have been rendered. Thompson on Corporations (2d Ed.) 
section 1720; Copeland v. Johnson Manufacturing Co., 47 Hun, 235; 
Butts v. Wood, 37 N. Y. 317; Miller v. Crown Perfumery Co., 57 
Misc. Rep. 383, 109 N. Y. Supp. 760, affirmed 125 App. Div. 881, 110 
N. Y. Supp.’ 806; Carr v. Kimball, 153 App. Div. 825, 139 N. Y. Supp. 
253, affirmed 215 N. Y. 634, 109 N. E. 1068. 

While it has been said that corporate agreements made on the authority 
of resolutions adopted by the vote of directors who are the beneficiaries 
are voidable at the instance of the corporation, the agreement with which 
we are dealing was void. It was void, because it not only contemplated, 
but actually provided, that something should be done which is prohibited 
by law, namely, the issuing of stock for services before any services were 
rendered. The agreement was therefore not only voidable, but, being 
unlawful, was void, and affords no legal basis for treating the defend- 
ant’s performance of his duties as director and president of the corpora- 
tion as payment for his stock subscription. If the courts sanctioned such 
practices as are here disclosed, there would be little security in dealing 
with corporations. Not only would creditors suffer, but grave injury 
would be done to corporations that are lawfully and properly conducted. 

There is nothing necessarily to the contrary in Morgan v. Bon Bon 
Company, supra, where the facts were quite different. It is true that 
in that case the court upheld the payment for stock by the rendition 
of services pursuant to an agreement made prior to the rendition of 
the services, but, as pointed out by Chief Justice Hiscock, “there was 
no claim by the appellant to any stock or payment until after his 
services had been completed,” whereas here the stock was issued upon 
the mere promise to render services. In the Morgan Case the serv- 
ices rendered were of a bona fide character, for the person to whom 
the stock was issued was an accountant, who was employed to and 
did lay out and put into operation a system of bookkeeping for the 
corporation, which may have been well worth to the corporation, and 
doubtless would have cost, $2,500, which was the par value of the 
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stock issued in payment. Here, as above pointed out, the services 
were merely the ordinary duties of a director and’ officer, presumptive- 
ly rendered without compensation. In the Morgan Case the person 
who received the stock and rendered the services was a stranger to the 
corporation and had no part in the adoption of the resolution authoriz- 
ing the agreement, whereas here the defendant violated his fiduciary 
obligation to the corporation of which he was a director by voting 
himself compensation and passing upon the value of his own services 
to the corporation. I do not believe that the Court of Appeals intended 
even by implication to sanction the legality of any such transaction as 
herein presented. 

It is contended that this action cannot be maintained by the trustee 
in bankruptcy, because he sues in the right of the corporation and that 
the corporation, having received tthe supposed benefit of defendant’s 
services, rendered pursuant to an agreement with it, would be estopped 
from denying that the services constituted payment of the defendant’s 
stock subscription. This point is not well taken, for the agreement was 
void. While a corporation cannot avail itself of the defense of ultra 
vires, when the contract has been, in good faith, fully performed by the 
other party, and the corporation has had the benefit of the performance, 
this rule, adopted for the protection of the innocent arid based upon good 
faith, should not be extended so as to protect the corporation’s directors 
upon contracts authorized by themselves under circumstances that estab- 
lish, not only illegality, but such a breach of fiduciary obligations as 
amounts to bad faith. 

Judgment should be reversed, and a new trial ordered, with costs to 
appellant to abide the event. Order filed. 


LIABILITY OF BANK IN CHECK KITING 
TRANSACTION. 


Parmers’ Savings Bank of West Plains v. American Trust Company of Warrens- 
burg, Kansas City, Mo., Court of Appeals, May 20,1918. 203 S. W. Rep. 674. 





A, a depositor of the plaintiff bank, deposited two checks drawn 
to his order by B on the defendant bank. A and B had been engaged 
in kiting checks between the two banks and when the checks in ques- 
tion were received by the defendant, B had an apparent credit suffi. 
cient to pay them because of checks which he had deposited, drawn 
by A on the plaintiff bank, which were in transit for collection. The 
two checks were marked “paid” and a draft for their amount was 
drawn. Later the defendant bank was informed by a bank examiner 
that a “kite” had been going on between A and B. The defendant 
then called up the plaintiff bank and inquired about the checks drawn 
by A on the plaintiff, which the defendant had forwarded for collec- 
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tion. The plaintiff stated that it had the checks but would refuse 
to pay them. The defendant thereupon erased the “paid” mark from 
the checks and stopped payment on its draft. In an action brought 
on the two checks by the plaintiff judgment was given for the defend- 
ant. On appeal this was reversed, one of the grounds being that 
the trial court had not permitted the jury to pass on the question 
whether the defendant bank knew from its dealings with A and B 
that these two parties were engaged in check kiting transactions. 


Appeal from Circuit Court, Pettis County; H. B. Shain, Judge. 

Action by the Farmers’ Savings Bank of West Plains, Mo., against 
the American Trust Company of Warrensburg, Mo. Judgment for de- 
fendant, and plaintiff appeals. Reversed, and cause remanded. 

H. D. Green and Will H. D. Green, both of West Plains; Geo. W. 
Barnett, of Sedalia, and M. E. Morrow, of West Plains, for appellant. 
Nick M. Bradley, of Warrensburg, and Geo. F. Longan, of Sedalia, for 
respondent. 

BLAND, J. This is a suit on two checks drawn by one Burton on 
the defendant in favor of one Workman. The verdict and judgment 
were in favor of the defendant, and plaintiff has appealed. The 
facts show that from January, 1915, to August, 1915, Burton and Work- 
man were engaged in the cattle business at West Plains, Mo., that ,Work- 
man was a depositor of the plaintiff, or the West Plains bank, and Bur- 
ton a depositor of the defendant, or the Warrensburg bank, and that 
during that time what was described in the evidence as a “kite” was 
going on between Burton and Workman. For convenience plaintiff will 
be referred to as the West Plains bank, and defendant as the Warrens- 
burg bank. 

The evidence shows that the West Plains bank had a correspondent 
in the city of St. Louis through which it made out of town collections, 
and that the Warrensburg bank had a correspondent in Kansas City 
through which its out of town collections were made. The evidence 
shows that the “kiting” was carried on as follows: Workman and Bur- 
ton desiring to obtain a credit in favor of the former in the West Plains 
bank, the latter would draw a check or checks on the Warrensburg bank 
in favor of Workman, who would deposit it or them to his credit in the 
West Plains bank. It would take three or four days after the check was 
drawn for it to reach the Warrensburg bank for payment, and in the 
meantime, in order to show a credit in the Warrensburg bank in favor 
of Burton sufficient to take care of Workman’s check, Workman would 
draw a check or checks in favor of Burton on the West Plains bank. 
These latter checks would be deposited in the Warrensburg bank be- 
fore Burton’s check reached it. As before stated, this system of “kiting” 
had been in progress from January, 1915, to August, 1915, and during 
this time something like $600,000 in checks had passed between the two 
banks. 
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It was the understanding: between Burton and the Warrensburg bank 
that the former should not be permitted to overdraw his account, so 
Burton would give the Warrensburg bank checks on the West Plains 
bank signed by Workman with the amount left blank, so that the War- 
rensburg bank might fill in the necessary amount to cover any of Burton’s 
checks that came in. The secretary of the Warrensburg bank testified 
that he knew nothing of the financial standing of Workman, but he knew 
that Burton, who was a resident of Warrensburg, had no property which 
could be reached by execution, that he had done business with Burton 
once before, and that he had no capital then. Neither Burton nor 
Workman had any money in either of these banks except these “kited” 
or fraudulent checks. 

During the latter part of July, on account of the enormous number of 
checks coming through the West Plains bank, its president began to 
suspect that there was a “kite” in existence between Burton and Work- 
man. On August Ist. the bank examiner came into the West Plains 
bank and told its president that there was a “kite” going on. On August 
5th Workman deposited the two checks sued upon in the West Plains 
bank, which were drawn on the Warrensburg bank and were signed by 
Burton; one in the sum of $2,748.50, and the other in the sum of $4,500. 
The evidence is conflicting as to whether these checks were taken by 
the West Plains bank for collection or as a deposit to Workman’s ac- 
count. The West Plains bank, following its usual course, sent these 
checks to its St. Louis correspondent, who in turn, on August 7th, for- 
warded the same to the Warrensburg bank. The checks were received 
by the president of the latter early on the morning of August 9, 1915. 
Upon receipt of these checks the president of the Warrensburg bank 
examined Burton’s account, and found that, on account of various 
checks of Workman that Burton had deposited and which were on their 
way to the West Plains bank for payment, Burton had an apparent credit 
sufficient to meet the amount of these checks, and the president of the 
Warrensburg bank marked these two checks “Paid,” and drew a draft 
for their amount upon its correspondent in Kansas City. Shortly there- 
after the correspondent in St. Louis of the West Plains bank, at the 
request of the latter, called up the Warrensburg bank over the long- 
distance telephone and asked it if these two checks had been paid, and its 
president replied that they had. Within an hour or two thereafter a 
bank examiner came into the Warrensburg bank and informed its presi- 
dent that he had been sent there to investigate a “kite” that had been 
going on between Burton and Workman. The president and secretary 
of the Warrensburg bank testified that this was the first they knew of 
any “kite” existing between said parties. After the president of the War- 
rensburg bank had talked to the bank examiner the former called up 
the West Plains bank and asked it if it did not have some checks on 
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the Warrensburg bank “that had been sent in transit” (meaning checks 
drawn by Workman in favor of Burton on the West Plains bank and 
deposited in the Warrensburg bank, upon which the apparent credit 
described in the Warrensburg bank was based). The West Plains 
bank replied that it had the checks and would refuse to pay them, and 
the president of the Warrensburg bank then stated to the West Plains 
bank that it would refuse to pay the two checks involved in this suit and 
would notify the correspondent in St. Louis of the West Plains bank 
to this effect, which was done by long-distance telephone. The corre- 
spondent of the West Plains bank was also notified that payment would 
be stopped upon the draft drawn on the Kansas City correspondent of 
the Warrensburg bank, which was done, and the word “Paid” was erased 
from the two checks mentioned. 

Plaintiff’s first point is that the court should have given its instruction 
in the nature of a peremptory instruction to find for plaintiff. In this 
connection plaintiff urges that the Warrensburg bank’s acceptance of 
the two checks sued on was equivalent to a certification of the checks 
and amounted to the same as an acceptance of an inland bill of exchange, 
and it became unconditionally bound to pay said checks, and that such 
acceptance was irrevocable. This contention is not well taken, for the 
reason that, where a bank is induced by fraud to certify the check of a 
depositor for an amount in excess of his deposit, it may countermand 
payment unless the rights of other partiés have intervened (5 R. C. L. 
526), and, of course, the same rule obtains where the bank has assumed 
to pay a check that it does not certify and is in a position to counter- 
mand its action, as in this case. 

The defense of fraud was tried on the theory that, if the Warrensburg 
bank had no funds belonging to Burton in its bank with which to pay 
the checks in question\ other than the worthless checks of Workman, and 
that the West Plains bank knew that said worthless checks were held by 
the Warrensburg bank and knew that the Warrensburg bank relied upon 
said checks being good, and knew that Burton had no other funds except 
the worthless Workman checks in the Warrensburg bank with which 
to meet the checks, and that the Warrensburg bank did not know of 
the fraudulent “kiting” at the time it marked “Paid” the two checks in 
suit, and that the West Plains bank induced the Warrensburg bank to 
accept and pay the checks by its fraudulent conduct, then plaintiff was 
not entitled to recover. 

Defendant insists that there is no evidence that the West Plains bank 
knew the condition of Burton’s account in the Warrensburg bank; that, 
for all the West Plains bank might have known, the Warrensburg bank 
had funds, in addition to the Workman checks, to satisfy the two checks 
in suit. There is no direct evidence that the West Plains bank knew 
that the Warrensburg bank had no funds of Burton except the fraudu- 
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lent Workman checks, but from the evidence such knowledge may be 
inferred. The evidence shows that the West Plains bank knew that there 
was a “kite” going on when it took the two checks in suit; it knew that 
this had been going on for some time, and knew that more than $600,000 
in checks had been drawn. If Burton had funds in the Warrensburg 
bank sufficient to cover the checks issued by him, other than the worth- 
less checks of Workman, why was it necessary that a “kite” be con- 
ducted? We think the jury could say that, as the West Plains bank 
knew there had been a “kite” in existence for some time, it also knew 
that the Warrensburg bank had no funds of Burton other than the 
worthless checks of Workman. 

Plaintiff urges that the court erred in refusing to give its instruction 
No. 2, which told the jury that, if the Warrensburg bank, in receiving 
the two checks in controversy, held the same for more than 24 hours 
without the consent of plaintiff, without returning the same, its conduct 
constituted an acceptance and made it liable for the amount of the checks, 
and the verdict should be for the plaintiff. The court gave this instruc- 
tion in a modified form by adding, “unless you find and believe from the 
preponderance of the evidence that the defendant is entitled to recover 
on the issue of fraud as defined in other instructions.” It is plaintiff’s 
contention that section 10107, R. S. 1909, providing that, if a drawee 
to whom a bill is delivered for acceptance refuses within 24 hours after 
delivery to return the bill accepted or not accepted to the holder, he will 
be deemed to have accepted the same, now applies to checks. See section 
10155, R. S. 1909. Assuming that section 10107 does apply to checks, 
nevertheless we think the court did not commit error in reference to this 
matter. The president of the Warrensburg bank called up the West 
Plains bank and notified the latter that it had refused to pay the checks. 
Plaintiff’s correspondent at St. Louis was also notified. There was no 
demand made by the West Plains bank or any one for it for the return 
of the checks, and none of the parties could have been misled by the. 
action of the Warrensburg bank in not returning them within 24 hours. 
It is doubtful if this statute applies at all in fraud cases such as this one. 

Plaintiff urges that the court erred in giving instructions Nos. 9 and 
10 on behalf of the defendant and in refusing to give instruction No. 
4 asked by plaintiff. Instructions Nos. 9 and 10 permitted the jury to 
find for the defendant without finding that the Warrensburg bank was 
ignorant of the “kite,” and relied upon the failure of the West Plains 
bank to impart the knowledge that a “kite” was in existence. Plaintiff’s 
instruction No. 4 required the jury before it could return a verdict for 
defendant to find that the West Plains bank by fraud induced the War- 
rensburg bank to pay the checks, and at the time knew that the Warrens- 
burg bank had not sufficient funds on deposit to Burton’s credit, other 
than the worthless checks of Workman, to pay the checks forwarded, 
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and that the West Plains bank through its officers knew that the War- 
rensburg bank was deceived by such worthless checks and believed them 
to be good. 

Defendant contends that there is no evidence in the record that the 
Warrensburg bank knew that there was a “kite” in existence, and that 
therefore it did rely upon the failure of the West Plains bank; to dis- 
close all the facts. We think there is some evidence to go to the jury 
upon this point. The Warrensburg bank knew that Burton had no prop- 
erty and was judgment proof. For seven months he had been carrying 
on a large business with the Warrensburg bank, and the only funds that 
he had on deposit there at the time of these transactions were the checks 
of Workman. As already stated, the transactions between these two 
banks amounted to more than $600,000. The Warrensburg bank had 
an understanding with Burton that his accounts should not be overdrawn, 
and Burton gave to the Warrensburg bank Workman’s checks drawn 
on the West Plains bank with the amounts left blank to be filled in 
by the Warrensburg bank in order to take care of Burton’s checks drawn 
in favor of Workman. Under these circumstances it is difficult to under- 
stand why the Warrensburg bank did not at least become suspicious of 
these transactions and make some investigation to find out whether they, 
were bona fide. In business transactions parties must not neglect to use 
their own judgment and discretion. Langdon v. Green, 49 Mo. 363; 
Hines v. Royce, 127 Mo. App. loc. cit. 723, 106 S. W. 1091. The court 
erred in ignoring this issue. Yonger v. Hoge, 211 Mo. 444, 111 S. W. 20, 
18 L. R. A. (N. S.) 94; Shearer & Martin v. Hill, 125 Mo. App. 375, 
102 S. W. 673; Fundling & Foundry Co. v. Heskett, 125 Mo. App. 516, 
102 S. W. 1050; Hines v. Royce, supra. 

The judgment is reversed, and the cause remanded. All concur. 


BURGLARY INSURANCE. 


Wolf v. Aetna Accident & Liability Company of Hartford, Conn., New York Supreme 
Court, Appellate Division, May 31, 1918. 170 NW. ¥. Supp. 787. 


In the absence of a clause in a policy of insurance against theft, 
limiting liability to cases in which there are visible signs of entry pr 
direct proof of theft, such proof will not be required in an action on 
the policy. 


Appeal from Appellate Term, First Department. 

Action by Irving Wolf against the Atna Accident & Liability Company 
of Hartford, Conn. From a determination of the Appellate Term, re- 
versing an order setting aside verdict, and directing verdict for defend- 
ant, defendant appeals. Determination affirmed. 
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Argued before CLARK, P. J., and LAUGHLIN, SMITH, PAGE and 
SHEARN, JJ. 

Joseph L. Prager, of New York City, for appellant. 

I, Gainsburg, of New York City (George Wolf, of New York City, 
of counsel), for respondent. 

SHEARN, J. The fact that thieves ply their calling as a rule when 
there are no witnesses to detect them is what leads people to resort to 
insurance of their personal property against theft. If practically direct 
proof of theft is necessary in order to recover, these insurance policies 
have little, if any, value. The forms of the policies are prepared by the 
insurance companies. It is, of course, entirely competent to insert a 
clause in the contract limiting liability to cases where there are visible 
signs of entry, or where there is direct proof of theft. In the absence 
of such provisions, to construe the contract as requiring such proof, not 
only violates the rule of construction of uncertain or ambiguous language, 
if it be such, against the party that drew the contract, but is practically 
tantamount to holding that these policies are mere snares, for no sensible 
person would pay premiums on insurance against theft, knowing that 
there was little or no likelihood of recovering indemnity unless a witness 
to the theft could be produced. Of course, it is not sufficient merely to 
show a loss or disappearance of an article insured; but it is sufficient, 
in my opinion, to show a loss under circumstances which not only sup- 
port an inference of theft, but which, even if not excluding the possi- 
bility of mistake, point strongly and persuasively to the conclusion that 
a theft was committed. The inference of fact is one to be drawn by a 
jury, and, while the burden of proof of larceny is on the plaintiff, that 
burden does not have to be sustained beyond a reasonable doubt, as in 
criminal cases, but requires only the support of a preponderance of the 
evidence. 

Considering the evidence in the case of Stich v. Fidelity & Deposit 
Co., 159 N. Y. Supp. 712, Mr. Justice Lehman pertinently observed : 


“It establishes that the jewelry was placed in 4 box which only two per- 
sons were authorized to open. Neither of these persons took out the 
jewelry. It follows with reasonable probability that some unauthorized 
person opened the box and extracted the only articles of value. No un- 
authorized person would have taken the jewelry, except with felonious 
intent.” 


So here the evidence establishes that the diamond stone was placed 
in a receptacle which only two persons were authorized to open. Neither 
of these persons took the stone out of the receptacle after it was last 
placed therein preceding its disappearance. To my mind it is a reason- 
able deduction that some unauthorized person opened the receptacle 
and extracted the diamond with felonious intent. In the case at bar, 
we have the additional fact that the plaintiff and his wife, who lived 
very modestly in a small flat, employed no servants, and had no visitors, 
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except the wife’s father. In addition, we have the unusual circumstance 
that two days after the stone was last placed in the receptacle, and a 
fortnight before the loss was discovered, there was a stranger alone in 
the apartment with the plaintiff’s infant for a period of four hours. 
This stranger was the colored janitor, from whose workshop, according 
to plaintiff's evidence, it was possible to look into the window of the 
plaintiff's kitchen and observe the movements of plaintiff, his wife, and 
her father on the night, two days before the supposed theft, when they 
took the stone from the jar and held it up to the gaslight to examine: 
it. The significance of this fact is that it afforded an opportunity to 
observe the diamond and its replacement in the jar, and accounts for 
the otherwise inexplicable search of glass jars in a kitchen for the pur- 
pose of finding valuables. It is true, as stated by Mr. Justice SMITH, 
that there is no proof that the janitor was in his room when the diamond 
was being examined in the kitchen; but the janitor was a witness, and 
his testimony contains no denial that he was in his workshop on the 
evening in question, or that he looked from his workshop window into 
the plaintiff’s kitchen and watched the movements there during the exam- 
ination of the stone. This is significant, because the whole trend of the 
proof showed that the janitor was suspected. 

Other circumstances that must have influenced the jury were the con- 
tradictions in the testimony of the janitor. The jury would clearly have 
been warranted in finding that he was not telling the truth as to certain 
material parts of his testimony, and there would be at once suggested the 
query as to why he was concealing the truth. For example, he first 
testified, on direct examination, that he learned that the diamond_ was 
lost in June, 1916, a few days or a week after he had spent the four 
hours in plaintiff's apartment. Later on, cross-examination, he testified 
that he did not hear anything about the diamond until September, 1916. 
Still later he again changed his testimony, and said that he was acquainted 
with the loss by a detective in June, 1916. Being cross-examined con- 
cerning his testimony as to plaintiff's wife asking him whether a stone 
would burn, he was asked, “Q. So you knew she was speaking about a 
diamond stone?” and he answered, “I didn’t know whether it was a dia- 
mond or some other kind of a stone,” which led the trial justice to ask, 
“Did you think it was a paving stone, or jewelry of some kind?” The 
janitor answered, “I didn’t have any idea of what kind it was.” Further, 
when being examined with reference:to his attendance at the trial, the 
janitor gave testimony which was contradicted by the plaintiff. The 
jury credited the plaintiff, and by their verdict discredited the janitor. 
When, in addition to circumstances pointing to theft, the jury found that 
the person suspected was not telling the truth under oath, the inference 
of theft, to be deduced from all the circumstances in the case, was forti- 
fied strongly. ; 

There is no doubt but that a fair argument could be made, on the 
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evidence of the search made of the premises and in the basement by the 
plaintiff’s wife subsequent to discovering the loss, in favor of the de- 
fendant’s contention that there was no theft, but a mere careless loss of 
the stone. Considering how much the plaintiff's wife evidently prized 
this stone, which had been in her engagement ring, and consider- 
ering the value of the stone, measured by the circumstances in life of the 
plaintiff and his wife, the excited search that she made after discovering 
the loss is not unnatural. At any rate, it did not destroy the inference 
of felonious abstraction to be drawn from the other circumstances of the 
case, and the weight to be attached to the acts of the wife was for the 
jury to determine. If this were a case where the stone had been left 
on a dressing table, or carelessly or thoughtlessly placed where it was 
liable to be lost, much stronger proof would be required. But this is no 
such case. The facts of controlling importance are that the stone was 
placed in a particular receptacle, from which only the plaintiff and his 
wife were authorized to remove it, and that they did not remove it after 
last placing it there; and its removal by some unauthorized person was 
sufficient proof of felonious intent, under this form of policy. 

We are cited the case of Polstein v. General Accident Co.. 173 App. 
Div. 938, 158 N. Y. Supp. 868, in which a recovery was not permitted, 
but the facts were very different from those here involved. In that case 
the plaintiff’s wife was possessed of a jeweled platinum watch bracelet, 
of the value of about $600 or $700. This bracelet was kept by her in 
a glove box, which was placed on a table in her bedroom. The watch 
was used by her constantly. She placed the watch in the glove box on 
March 13, 1914, and discovered it missing on March 25, 1914. During 
the interval between March 13 and March 25 the plaintiff’s wife took 
from the glove box on frequent occasions long kid gloves, and other 
gloves belonging to herself and other members of the family, but on none 
of these occasions did she look for the watch. At the same time that 
the plaintiff’s wife discovered the loss of the watch, she found that a 
scarf pin and knife and chain belonging to her son were missing. The 
defendant insurance company was notified of the loss of the watch, pin, 
and the knife and chain. After a search made by the plaintiff and his 
wife for the watch, pin, knife, and chain, the pin and the knife and chain 
were found. Plaintiff’s wife testified that they had been misplaced. 

The determination of the Appellate Term should be affirmed, with 
costs. Order filed. 
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USURIOUS ACCOMMODATION NOTE. 


Kennedy v. Heyman, New York Supreme Court, Appellate Division, May 31, 1918. 
170 N. ¥. Supp. 828. 


The defendant signed a note for $200, payable in three months, 
for the accommodation of the payee. The payee discounted the note 
with the plaintiff for $181.50, which is at the rate of 11.8 per cent. 
It was held that the note had its inception at the time of its delivery 
to the plaintiff and that he could not recover on the note for the 
reason that it was void for usury. 


Appeal from Municipal Court, Borough of Manhattan, First District. 

Action by William J. Kennedy against Isaac J. Heyman. From a 
determination of the Appellate Term (167 N. Y. Supp. 311), reversing 
a judgment of the Municipal Court for defendant, defendant appeals. 
Reversed, and judgment of Municipal Court affirmed. 

Argued before CLARKE, P. J., and LAUGHLIN, DOWLING, 
PAGE, and SHEARN, JJ. 

Reuben S. Lind, of New York City, for appellant. 

Guernsey Price, of New York City, for respondent. 

SHEARN, J. The question presented is whether the plaintiff, who 
purchased an accommodation note from the accommodated party at a 
discount of about 12 per cent., can recover thereon against the maker, 
whose contention is that the note is void for usury. 

There is no question whatever but that the note was purely for the 
accommodation of Traphagen, who negotiated it to the plaintiff, and that 
it was without any consideration. When it was delivered, Traphagen, 
the accommodated party, delivered to the maker a paper signed by him 
stating : 

“Mr. I. J. Heyman has this date given me a note for $200 for three 
months from date, for which he is not liable, and which I agree to pay 
when said note falls due. This note was given to me for my accommo- 
dation.” 

Right here might be noticed a contention made by the plaintiff that 
defendant is estopped from claiming that the note had no consideration 
and was merely for accommodation because it contained the words “value 
received.” There is no estoppel about this. It is a mere admission, 
and it was held in Strickland v. Henry, 175 N. Y. 372, 67 N. E. 611, it 
is opgi to the maker to contradict this admission. Furthermore, the 
presence of these words is not even sufficient to take the question of 
consideration to the jury, where all the other evidence clearly shows that 
there was no consideration. Kramer v. Kramer, 181 N. Y. 477, 482, 74 
N. E. 474. 

The plaintiff relies upon a number of cases, such as Oeser v. Behrend, 








NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 496. 
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89 Misc. Rep. 391, 151 N. Y. Supp. 873, Emanuel v. Misicki, 149 N. Y. 
Supp. 905, and Klar v. Kostiuk, 65 Misc. Rep. 199, 119 N. Y. Supp. 683, 
holding that, in an action on a promissory note brought by a bona fide 
holder in due course for value before maturity, under section 96 of the 
Negotiable Instruments Law (Consol. Laws, c. 38), the defense of usury 
is not available. None of these cases is in point. These cases deal with 
usury exacted of the maker by his immediate transferee, where the note 
has thereafter come into the hands of a bona fide holder in due course. 
The question here is whether a note in the hands of the party whose re- 
ceipt of it constituted its inception can recover thereon, if it be tainted 
with usury exacted by him at such inception. 

A sale of accommodation paper is treated as a loan of money; the pur- 
chaser being the lender, and the seller the borrower. This has been 
frequently held; the last words of the Court of Appeals on the subject 
being in Strickland v. Henry, supra, where the court said: 


“This action was brought on a promissory note for $175, made by 
William Henry to the order of Tony Rheims, who thereafter, and before 
maturity, indorsed it, and delivered it to plaintiff, receiving therefor 
$157.50. The answer set up usury ; the claim of defendant and Rheims 
being that the note had no legal inception prior to its delivery to plaintiff, 
inasmuch as it had been made by defendant solely for the accommodation 
of Rheims. If such were the fact, the transaction between Rheims and 
plaintiff amounted in law to a discount of an accommodation note at a 
greater discount than 6 per cent.; for the sale of accommodation paper 
is treated as a loan of money, the purchaser being the lender, and the 
seller the borrower. Eastman v. Shaw, 65 N. Y. 522; Strauss v. Trades- 
men’s Nat. Bank, 122 N. Y. 379 [25 N. E. 372.” 


As between the maker and the accommodated party, of course, the 
note represented no obligation whatever. It had no inception until it 
was delivered for value. As was recently said in Sabine v. Paine, 166 
App. Div. 9, 151 N. Y. Supp. 735, “the note had no valid inception until 
its purchase and discount by plaintiff.” In that case Mrs. Paine executed 
a note for the face amount of $2,100 to one Vacheron, who sold it to 
the plaintiff for $1,850. Under such circumstances the court held that 
the transaction was usurious, and that the paper was void. 

It may be said that this is a harsh rule, but we are dealing with’ one 
who knowingly exacted usury. As a matter of law and fact, the plaintiff 
was lending a borrower $181.50, for which he was to receive $203, or a 
profit of $21.50, which is at the rate of 11.8 per cent. It is not the 
case of ordinary discount at a legal rate, but is a plain loan at a usurious 
rate. The lender in such case is put upon inquiry. He knows that ,if the 
note had a valid inception and was originally delivered by the maker for 
value, there can be no defense of usury, or of any other infirmity in 
the transaction. But he also knows, or must be held to know, that, if 
the inception of the note consists in its negotiation to him, the transaction 
is nothing but an ordinary loan, and, if usurious, the transaction is void. 
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As Justice Laughlin said in his frequently cited opinion in Schlesinger vy. 
Kelly, 114 App. Div. 546, 99 N. Y. Supp. 1083, quoting Strickland v. 
Henry, 66 App. Div. 23, 73 N. Y. Supp. 12: 


“The holder is bound to know the character of the paper he is dealing 
in, and if it turns out to be accommodation paper the transaction is usuri- 
ous.’ Of course, a person taking negotiable paper must determine at his 
peril whether or not it has had an inception.” 


This must be so, however strongly one may wish to uphold the stability 
of commercial paper, and enforce the obligations of those who put it 
into currency and circulation. Legal inception of a note is the very 
foundation of liability. 

As a purchase of an accommodation note is a mere loan by the pur- 
chaser to the seller, and as such a loan at usurious interest is void, and 
as the proof here conclusively shows that such was the transaction, there 
can be no recovery, and the determination of the Appellate Term should 
be reversed, with costs, and the judgment of the Municipal Court, in 
favor of the defendant, affirmed, with costs. Order filed. All concur. 


LIABILITY OF INDORSER. 


Barber v. W. M. Absher & Company, Supreme Court of North Carolina, May 22, 
1918. 96 8. E. Rep. 43. 


* The fact that the maker of a note makes a part payment on it 
does not stop the running of the statute of limitations so far as an 
indorser is concerned. 

The fact that the maker of a note gives a mortgage to the indorsers 
to secure them against liability does not dispense with the necessity 
of giving notice of dishonor to the indorsers in order to charge them 
with liability. 


Appeal from Superior Court, Wilkes County ; Carter, Judge. 

Action by Mrs. Mariana W. Barber against the W. M. Absher Company 
and others. From a judgment for defendants, plaintiff appeals. Af- 
firmed. 

This is an action on a note executed by the defendant the W. M. 
Absher Company, a corporation, and indorsed by the defendants F. D. 
Forrester and J. H. Johnson. The Absher Company makes no defense. 
The defendants Forrester and Johnson rely on the defenses of failure to 
give them notice of dishonor and the statute of limitations. A jury trial 
was waived and his honor found the following facts: 


NWOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, §§ 323, 446. 
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“(1) That W. M. Absher Company on April 21, 1910, executed the 
following note to M. W. Barber, to wit: 


** “$800.00. One year after date, with interest from date, we promise 
to pay to M. W. Barber, or order, eight hundred dollars, for value re- 
ceived, interest due and payable semi-annually. 

“*TSigned] The W. M. Absher Co. [Seal.] 
“*H. O. Absher, Pr. & Treas.’ 


“(2) That defendants F. D. Forrester and J. H. Johnson indorsed 
oe names in blank on the back of said note before its delivery to M. W. 
arber. 


“(3) That there was no notice of dishonor given to J. H. Johnson and 
F. D. Forrester. 


“(4) That the summons in this action was issued and delivered to 
the sheriff of Wilkes county on July 27, 1915. 


“(5) That more than three years elapsed after the maturity of said 
note prior to the beginning of this action. 

“(6) That the maker of the above note made the following payments 
on the dates named as follows: $48 interest to April 21, 1911; May, 1912, 
or, $48; May, 1913, or, $48; May, 1914, or $48.” 


On July 20, 1912, the Absher Company executed a mortgage to the de- 
fendants Forrester and Johnson, by which was conveyed a tract of land, 
in which there is the following provision: 


“This mortgage is given to secure the parties of the second part for 
indorsing a note of $1,000 executed on the 20th day of July, 1912, by the 
W. M. Absher Company, payable one year after date to J. H. Carrigan, 
and is intended to, and does, cover any indorsement on renewals or sub- 
stitutes in full or in part and any and all other indorsements now’ made 
or may hereafter be made by all or any one of the above-named parties 
of the second part.” 


Judgment was rendered in favor of the defendants, and the plaintiff 
appealed. 

Finley & Hendrem, of Wilkesboro, and Squires & Whisnant, of Lenoir, 
for appellant. Hayes & Jones, of North Wilkesboro, for appellees. 

ALLEN, J. The findings of fact by the judge, a jury trial being 
waived, are as conclusive as the verdict of a jury (Matthews v. Fry, 143 
N. C. 384, 55 S. E. 787), and we must therefore deal with the legal ques- 
tions presented by the appeal, accepting as being established that the de- 
fendants Forrester and Johnson signed the note sued on as indorsers ; that 
no notice of dishonor has been given to either of them; that more than 
three years elapsed after the maturity of the note before this action was 
commenced ; that the payments on the note were made by the maker ; and 
upon these facts it is clear that these defendants are discharged from 
liability on account of failure to give notice of dishonor, and that the 
cause of action is barred as to them by the statute of limitations, unless 
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the acceptance of the mortgage of July 20, 1912, changes their relation- 
ship to the debt. 

The statute (Rev. § 2239) provides that “notice of dishonor must be 
given to the drawer and to each indorser, and any drawer or indorser 
to whom such notice is not given is discharged,” and, following the 
statute, it was held in Perry v. Taylor, 148 N. C. 362, 62 S. E. 423, that 
failure to give notice of dishonor discharged the indorser from further 
liability. It is also settled that a payment, to have the effect of repelling 
the statute of limitations, must be made by one in the same class, and 
that a payment by the maker does not continue the right of action against 
the indorser. 


“To give this effect to the act of one, there must be a community of 
interest and a common obligation among them. They must be obligors 
in a bond, makers of a promissory note, drawers or acceptors of a bill, 
or joint indorsers of either. An admission, direct or involved in the act 
of payment by one of either class, under the same measure of responsi- 
bility, becomes the legal act-of all that class, but does not revive the liabil- 
ity of others of a different class. Thus if one of several joint acceptors 
promises to pay as directed in the statute, or makes a payment, his asso- 
ciate acceptors are bound by what he does; but the drawers are not, 
because there is no such common interest and responsibility as gives legal 
force to the act. And so of the other classes who may be bound in like 
manner.” Wood v. Barber, 90 N. C. 80. 


To the same effect, see Le Duc v. Butler, 112 N. C. 461, 17 S, E. 428; 
Houser v. Fayssoux, 168 N. C. 2, 83 S. E. 693, Ann. Cas. 1916-D, 449. 
In the last case the court says: 


“Tt is true that it is well settled in this state that a payment by the 
principal on a note before the bar of the statute operates as a renewal of 
the debt as to himself and also as to the sureties on the note. At one 
time this was true as to indorsers likewise, as an indorser was regarded 
as a surety. Green v. Greensboro College, 83 N. C. 449 [35 Am. Rep. 
579]; Garrett v. Reeves, 125 N. C. 529, 34 S. E. 636. * * * While 
the law remains the same as to a surety, and a payment by the principal 
will operate as a renewal of the debt as to the surety, who is regarded 
as a maker of the note, an indorser is no longer so regarded. There is 
a broad and well-recognized distinction between a surety and an indorser, 
as is pointed out clearly in Le Duc v. Butler, 112 N. C. 461 [17 S. E. 
428], in which case it is said: ‘Part payment of a note by the payee, who 
has indorsed it, will not repel the bar of the statute of limitations as 
. against the maker; the statute confining the act, admission, or acknowl- 
edgment, as evidence to repel the bar, to the associated partners, obligors, 
and makers of a note.’” 


The plaintiff, conceding these positions to be sound, contends, however, 
that the execution of the mortgage of July 20, 1912, to secure the de- 
fendants on their indorsement, has changed the status of the parties, and 
that now they are principals and not entitled to notice of dishonor, and 
that the payments made prevent the bar of the statute of limitations, 
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and he relies on the case of Denny v. Palmer, 27 N. C. 610, as an author- 
ity sustaining this view. We have given careful consideration to the 
reasoning and the decision in the case cited, and are of opinion that it 
is an authority for the defendants, and not against them. 

In the Denny Case Rawlins and Coleman were largely indebted to 
various parties, and there were several indorsers for them on different 
notes, among them the defendant Palmer. In 1837 they executed a‘ 
deed of trust to secure the payment of their debts, and in 1842, the debts 
remaining unpaid, the defendant Palmer, being dissatisfied with the 
delay in disposing of the trust property and with having his security 
in common with so many other persons, proposed, and it was finally 
agreed by the bank, Rawlins and Coleman, the trustees, and Palmer that 
the trustees should reconvey to Rawlins and Coleman certain real estate 
in Danville, Richmond, and Greenbrier county, in Virginia, estimated 
as of the value of $8,180; that Rawlins and Coleman should give new 
notes indorsed by Palmer for the said debts (which had been suspended 
about five years), pay off the arrears of interest and thereafter keep ac- 
tive the new notes by paying the discount every 60 days, and from time 
to time pay installments until the debts should be fully paid; and that 
Rawlins and Coleman should convey the said estates and others to one 
William Lynn, of Danville, in trust to indemnify the said Palmer as 
indorser, and to secure the payment of the said notes so to be given, and 
any others that might be given in renewal of them. On the maturity of 
these last notes there was failure to give Palmer notice of dishonor, and 
upon the trial the judge presiding charged the jury: 


“That the mere fact of the insolvency of the makers of the notes, and 
the further fact that the defendant had taken the deed of trust of their 
property as an indemnity, did not dispense with notice to the defendant 
of the default of the makers, in order to charge him as indorser.” 


This charge was affirmed on appeal and the conclusion reached by the 
court is that the acceptance of an indemnity or security by the indorser 
does not dispense with notice unless the indorser has, as a consideration 
for the security, assumed the payment of the debt. “Such an obligation 
(the court says) we conceive to be the true test of the indorser’s being 
entitled or not entitled to notice,” and it was held that the indorser was 
discharged from liability on account of the failure to give notice, although 
the deed in trust was made to secure the payment of the notes on which 
was-his indorsement, and to protect him as indorser, and this is the ques- 
tion now before us, as the defendants have not assumed payment of the 
debts except by reason of their indorsement. 

No question is raised by the appeal. as to the right of the plaintiff 
to proceed against the land conveyed in the mortgage under James v. 
Gaither, 93 N. C. 358. 

Affirmed. 
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RIGHT OF BANK TO APPLY DEPOSIT TO 
DEPOSITOR’S INDEBTEDNESS. 


P. Pastene & Company v. Pirst National Bank of Nogales, Supreme Court of Arizona, 
May 8, 1918. 172 Pac. Rep. 656. 


A depositor of the defendant bank, being heavily indebted to the 
bank and needing a further extension of credit, had agreed with the 
bank that the proceeds of any shipments made by the depositor 
should be applied by the bank to his indebtedness. The depositor 
delivered to the bank a draft on a consignee with bill of lading at- 
tached and the bank collected the draft and applied the proceeds 
according to agreement. The plaintiff, a judgment creditor of the 
depositor, sought to obtain the proceeds of the draft in garnishment 
proceedings. It was held that the bank was entitled to hold the pro- 
ceeds and apply them to the depositor’s debt. 


Appeal from Superior Court, Santa Cruz County; W. A. O’Connor, 
Judge. 

Garnishment by P. Pastene & Co., Incorporated, against the First 
National Bank of Nogales. From a judgment for garnishee the plaintiff 
appeals. Affirmed. 

John H. Campbell, of Tucson, for appellant. Barry & Barry, of 
Nogales, and S. M. Franklin, of Tucson, for appellee. 

FRANKLIN, C. J. The appellant had a judgment for a large amount 
of money against M. James & Co., Successors, and Augustin Beraud and 
Emilio Beraud, which judgment remaining unsatisfied, a writ of garnish- 
ment was sued out, and on the 10th day of October, 1915, served upon 
the First National Bank of Nogales, the appellee, requiring it to answer 
under oath “what, if anything, it is indebted to the said M. James & Co., 
Successors, and Augustin Beraud and Emilio Beraud, and was when the 
writ was served upon it, and what effects, if any, of the said defendants 
it has in its possession, and had when the writ was served, and what 
other persons, if any, within its knowledge, are indebted to the said M. 
James & Company, Successors, and Augustin Beraud and Emilio Beraud, 
or have effects belonging to them in their possession.” In due course 
of the proceedings, an issue in garnishment was tendered as required by 
the statute, and, after a trial thereof, the court rendered judgment in 
favor of the garnishee with costs, including the allowance of attorney’s 
fees. 

M. James & Co., Successors, is a Mexican corporation and was en- 
gaged in moving the garbanzos (chic peas) crop of Mexico via the port 
of Nogales to New York. In this pursuit, it did its banking business with 
the First National Bank of Nogales, the appellee, and was given a liberal 
credit by the bank. In the course of time its account was overdrawn, - 
and it became indebted to the bank in a large amount of money for loans 
and overdrafts. In this state of affairs, and on August 14, 1915, the bank 
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refused to honor its checks. It being represented, however, that this atti- 
tude would destroy the business of M. James & Company, Successors, 
because the company would be unable to move the garbanzos crop and 
pay its indebtedness to the bank, the latter agreed to and did lend the 
company an aditional $45,000 in gold, evidenced by its three notes, each 
for $15,000. In consideration of these “forced loans” as the bank terms 
them, and the extension of further credit, it was expressly agreed be- 
tween the parties that all moneys paid or deposited with the bank or re- 
ceived by the bank from the garbanzos, or any other source, for the 
account of M. James & Co., Successors, should be applied to the payment 
of the indebtedness and the open current account as it fluctuated from 
time to time. Also an instrument in the Spanish language was executed 
by Augustin Beraud, representing M. James & Co., Successors, and Otto 
H. Herold, representing the First National Bank of Nogales. The effect, 
of this instrument is somewhat obscure, but whatever be its purport, 
whether it may be considered security or merely an agreement to give 
security, it is clear that it is not for any specific indebtedness. It is for 
any balance that may appear in the current account at the time of the 
execution of the instrument or in the future. In substance, it recites: 


“With the object of guaranteeing to the said First National Bank the 
payment of the balance in its favor, which may be shown in the account 
current carried with that institution now and in the future, he pledges 
for the payment of said balance the referred to one hundred shares of 
the Compania Industrial del Pacifico S. A., as well as the properties 
known as ‘El Represo’ previously described and bounded; obligates him- 
self that the firm of M. James & Co., Successors, which he represents, shall 
transfer said stock and convey said land to the First National Bank of 
this place, or the persons it may designate for the debit balance which 
may appear in the said current account.” 


Whatever it may be, the bank never realized anything on account of it. 
At the trial of the issue in garnishment, the evidence was undisputed 
that M. James & Co., Successors, was then indebted to the garnishee in 
a sum exceeding $50,000 in gold. Whether or not there were any funds 
in the bank subject to the execution of the judgment of appellant against 
M. James & Co., Successors, depends upon the right of the bank to 
apply all moneys received by it for the account of M. James & Co., Suc- 
cessors, to the extinguishment of the indebtedness to the bank. Under 
the facts of this case, it seems too plain for argument that it had this 
right. The bank and appellant occupied the relation of debtor and 
creditor, with mutual demands existing between them. After stating the 
account and a satisfaction of the cross-demands, a large amount of in- 
debtedness is due the bank on account of credit extended to appellee. 
“It may be stated as a general rule that when a depositor is indebted 
to a bank, and the debts are mutual—that is between the same parties, 
and in the same right—the bank may apply the deposit, or such portion 
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thereof as may be necessary, to the payment of the debt due it by the 
depositor, provided there is no express agreement to the contrary, and 
the deposit is not specifically applicable to some other particular purpose.” 
3 R. C. L. Banks, par. 217. Whatsoever the right of the bank may be 
called is not of much moment. Whether it be a lien or a right of set-off, 
under the particular circumstances, the practical effect is the same. The 
reason for it is that the bank gives credit to the depositor by allowing 
overdrafts and permitting paper to become overdue, on the faith of the 
general deposit. It is then but natural and just that the bank be per- 
mitted to apply such general deposit to the satisfaction of the past-due 
indebtedness. Unless there be agreement to the contrary, this right may, 
of course, be waived, or it will be denied, where any specific past-due 
indebtedness is fully protected by other collateral security. : 

The appellee is not relying upon its general authority, however, but 
upon a special authority from M. James & Co., Successors. The bank 
knew of the financial straits of its depositor. To protect the payment of 
past-due loans and overdrafts, the bank was forced to extend further 
credit to the company, so that the garbanzos crop could be moved: out 
of Mexico and the indebtedness satisfied. This was the only hope for 
M. James & Co., Successors, to satisfy its indebtedness to the bank. 
The company had no money with which to do this and was facing bank- 
ruptcy. As a consideration for further credit, the bank exacted and was 
given the authority to apply all funds from whatever source received 
to the account of M. James & Co., Successors, to the satisfaction of any 
indebtedness due or to become due. In addition, the instrument men- 
tioned was executed to like effect. The bank being thus vigilant to pro- 
tect itself, it is not apparent upon what ground the court would be justi- 
fied in gathering the fruits of such viligance for the benefit of appellant. 

On the trial of the issue in garnishment ,it developed that M. ‘James & 
Co., Successors, a short time before the writ of garnishment was served, 
had consigned a carload of garbanzos, of the value of $5,712, to Santa- 
maria, Saenz & Co. M. James & Co., Successors, drew a draft on Santa- 
maria, Saenz & Co., for the value of this shipment of garbanzos in favor of 
the appellee. This draft, with a bill of lading for the garbanzos attached, 
was sent to appellee. The appellee presented the draft for payment, and 
delivered the bill of lading to Santamaria, Saenz & Co. The latter, in its 
account with the consignor of the garbanzos, had>a set-off against the 
draft which was in process of settlement when the writ of garnishment 
was served. A few days afterwards the amount of the draft, less the set- 
off, was paid to appellee, and by it credited on the indebtedness of M. 
James & Co., Successors. With this credit allowed, M. James & Co., 
Successors, was still indebted to the bank in a sum approximating $50,000. 
It is contended that the amount paid on this draft should have been set 
forth in the answer of the garnishee as a debt due M. James & Co., 
Successors, and subject to the execution of appellant’s judgment. M. 
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James & Co., Successors, was énabled to ship the garbanzos because of 
the credit extended to it by appellee, and with the express agreement 
that the proceeds of such shipments were to be applied on the indebted- 
ness. 

It is argued that because appellee had the bill of lading in its posses- 
sion it had the carload of garbanzos in its possession; that the bill of 
lading was symbolical of the carload of garbanzos; and that the bank 
had no right to sell the garbanzos and appropriate the proceeds as against 
the attachment of plaintiff's writ of garnishment. But M. James & Co. 
had sold and shipped the garbanzos to Santamaria, Saenz & Co., and had 
assigned the bill of lading to the consignee. In whatever view that may 
be taken of the transaction, it is clear that the appellee was the owner 
of the draft; and, even if it be conceded that, under the circumstances 
of this case, the bill of lading was symbolical of the carload of garbanzos, 
under the specific agreement between appellees and M. James & Co., 
Successors, the bank had the right to hold the bill of lading of the gar- 
banzos as collateral security for the payment of the draft. In this aspect 
it had a special interest in the consigned property to the extent of the 
amount of the draft, which will take precedence of the attachment by 
virtue of the writ of garnishment. It cannot be said that the bank was 
compelled to answer that it was indebted to M. James & Co., Successors, 
on account of the carload of garbanzos, when at the time M. James & 
Co., Successors, was indebted to the bank in an amount approximating 
$50,000. Some criticism is indulged against a report made by the appellee 
to the Comptroller of the Currency. It is not our province to ascertain if 
the methods of business or bockkeeping adopted by the appellee as shown 
in this report are in accord with the requirements of the Comptroller of 
the Currency. Such a matter is foreigh to our jurisdiction. It is neces- 
sary only to observe that at the time the writ of garnishment was served 
and the answer of the garnishee made, the undisputed evidence shows 
that M. James & Co., Successors, was indebted to appellee in a large 
amount of money. 

In its answer, the appellee disclosed that it had in its possession two 
sealed envelopes and one sealed package belonging to M. James & Co., 
Successors, the contents of which were unknown Before the trial, the 
appellee discovered that there were three of the sealed envelopes and 
one sealed package, all of which were by it produced in court. These 
packages were opened and found to contain: eleven pieces of gold amal- 
gam; one $500 Mexican bank bill issued by the Banco de Jalisco; a 
Mexican gold doubloon minted in 1869; two packages of Mexican money, 
one containing $1,506, and the other $1,476, the same having been issued 
by the different factions at war in the republic of Mexico. 

It is contended that the court erred in rendering judgment in favor 
of the plaintiff for the contents of the package and envelopes. There 
was no such judgment. There is nothing in the judgment which would 
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proceed to have this property found in the sealed envelopes and pack- 
age subjected to the execution of its judgment. This property is sub- 
ject to the order of the court. 

Appellant objects to allowing the garnishee an attorney’s fee because 
its return had successfully been controverted with respect to the two 
sealed envelopes. The answer in garnishment disclosed two sealed en- 
velopes, when, upon the trial, it produced three sealed envelopes. The 
answer of the garnishee with respect to the number of sealed envelopes 
was not controverted. There was no issue as to this matter. The garnishee 
stated that it had two sealed envelopes, but before the hearing it dis- 
covered three sealed envelopes and produced them in court. 

The controverted issue before the court was whether or not the bank 
was indebted to M. James & Co., Successors. The court found this issue 
in favor of the bank, discharging it as garnishee. In this it was fully 
justified by the record presented, 

The judgment is affirmed. 

CUNNINGHAM and ROSS, JJ., concur. 






















LIABILITY OF BROKER INNOCENTLY SELLING 
STOLEN BONDS. 


Pratt v. Higginson, Supreme Judicial Court of Massachusetts, May 25, 1918. 119 
N. EB. Rep. 661. 










Negotiable bonds belonging to the plaintiff were stolen from her 
safe deposit box. The thief delivered them to an agent for sale 
and the agent sold them through the defendant brokers and accounted 
to the thief. The brokers had no reason to believe that the agent 
was not the real owner of the bonds. It was held that the brokers 
were not liable to the plaintiff. 


Report from Superior Court, Norfolk County ; Franklin T. Hammond, 
Judge. 

Action of tort by Helen W. Pratt against Henry L. Higginson and 
others for the conversion of bonds purloined from plaintiff and delivered 
to defendants for sale. On report to the Supreme Judicial Court. Judg- 
ment ordered for defendants. 

George W. Abele, of Boston, for plaintiff. Ropes, Gray, Boyden & 
Perkins, of Boston (A. A. Schaefer, of Boston, of counsel), for defend- 
ants. 

BRALEY, J. The plaintiff, the owner of a four per cent coupon bond 
of the United States of the par value of $1,000, payable to bearer, and 
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of a four per cent convertible gold bond of the American Telegraph & 
Telephone Company of the par value of $1,000, payable to the Old 
Colony Trust Company, trustee, or to bearer, deposited the bonds in a 
safe deposit bex from which they were purloined by one Bassett, who 
passed them over to one Small for the purpose of having them sold. 
The bonds were delivered by Small to the defendants, a firm of bankers 
and brokers, by whom they were sold in the ordinary course of business, 
and after deducting the customary commission, and the stamp tax, remit- 
ted the balance to Small, who, after taking out his compensation, paid 
the remainder to Bassett. The plaintiff upon discovery notified the de- 
fendants of the theft, and then brought this action to recover the value 
cf the bonds. It is agreed by the parties that neither the defendants 
nor their employees at the time of the transaction had any knowledge 
that Small was not the rightful owner, or not lawfully in possession of the 
securities. 

The question for decision therefore is whether the defendants who 
received and sold the bonds and accounted for the proceeds to the appar- 
ent owner, without notice of any infirmity in the title, or of any circum- 
stances which should have put them upon inquiry, can be held responsible 
in damages by the true owner for conversion. The defendants undoubt- 
edly exercised dominion over the bonds by converting them into money. 
If the property had consisted of chattels or non-negotiable documents 
of which certificates of stock are an example, the plaintiff’s title would 
not have been divested by a sale even to a purchaser for value and in 
good faith. Scollans v. Rollins, 173 Mass. 275, 278, 53 N. E. 863, 73 
Am. St. Rep. 284, and cases there collected. But to this rule there is 
a well-recognized exception where the property consists of negotiable 
securities. Heckle v. Lurvey, 101 Mass. 344, 345, 3 Am. Rep. 366; 
Spooner v. Holmes, 102 Mass. 503, 507, 3 Am. Rep. 491; O’Herron v. 
Gray, 168 Mass. 573, 575, 576, 47 N. E. 429, 40 L. R. A. 498, 60 Am. 
St. Rep. 411. It is settled by Spooner v. Holmes that an action for the 
conversion of interest coupons of United States bonds payable to bearer 
cannot be maintained by the owner from whom they were stolen where 
the defendant in good faith received them as an agent in exchange, and 
without gross negligence from a party to the theft, and paid the proceeds 
to his cmployer, receiving no benefit himself, and without any notice 
from the plaintiff. The grounds of the decision are that being negotiable 
promises for the payment of money, issued by the government, payable 
to bearer, the title passed by delivery and the coupons were “subject to 
the same rules as bank bills or other negotiable instruments payable in 
money to bearer.” The rule also applies to coupons attached to state and 
town bonds for different installments of interest when severed from 
the bonds. Hartman v. Greenhow, 102 U. S. 672, 26 L. Ed. 271; Kosh- 
konong v. Burton, 104 U. S. 668, 26 L. Ed. 886. See 10 Cyc. p. 1172, 
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note 42. If the coupons are negotiable promises to pay, the bond 
itself is in the same classification. Gibson v. Lenhart, 101 Pa, 522. As 
said by Mr. Justice Field in Clark v. Iowa City, 20 Wall. 583, 22 L. Ed. 
427, “Coupons, when severed from the bonds to which they were original- 
ly attached, are in legal effect equivalent to separate bonds for the dif- 
ferent installments of interest.” 

The plaintiff in avoidance presses the argument that because the defend- 
ants received compensation they cannot escape responsibility. If profit 
is derived, this fact may have an important bearing, and in some cases 
may be found to be decisive of the recipient’s good faith. Allen v. Puri- 
tan Trust Co., 211 Mass. 409, 97 N. E. 916, L. R. A. 1915C, 518. But 
the true test is not whether compensation is received for the act which 
works the conversion, or whether it was gratuitous. It is whether the 
transaction was entered upon in ignorance of the bearer’s want of title, 
or any circumstances sufficient to put a reasonably cautious and prudent 
man upon inquiry, the ignoring of which amounts to proof of bad faith. 
Allen v. Puritan Trust Co., ubi supra; Fillebrown v. Hayward, 190 Mass. 
472, 479, 480, 77 N. E. 45. The case of Varney v. Curtis, 213 Mass. 
309, 100 N. E. 650, L. R. A. 1916A, 629, Ann. Cas. 1914A, 340, is very 
plainly distinguishable. The pledgee was found by the trial judge and 
held by this court to have taken the coupon bonds with notice of the 
plaintiff’s title, and consequently he was not a purchaser in good faith. 
If, however, what has been said is decisive against the plaintiff's right of 
recovery for the sale of the government bond, she further contends that 
the telegraph and telephone bond is not within the rule. It is said in 
Dexter v. Phillips, 121 Mass. 178, 183, 23 Am. Rep. 261: 

“Tn this country, it is well settled that bonds issued by a railroad corpo- 
ration, payable to order or bearer, are negotiable instruments.” 

We fail to discover any well-grounded distinction as to negotiability 
between a railroad bond payable to order or bearer and the bond in ques- 
tion. A private corporation may make and issue promissory notes, and 
in the absence of an inhibiting statute has the power to issue negotiable 
bonds for the payment of money. Com. v. Smith, 10 Allen, 448, 87 Am. 
Dec. 672; Union Cattle Co. v. International Trust Co., 149 Mass. 492, 
21 N. E. 962; Marine & River Mfg. Co. v. Bradley, 105 U. S. 175, 26 
L. Ed. 1034; Dickerman v. Northern Tryst Co., 176 U. S. 181, 20 Sup. 
Ct. 311, 44 L. Ed. 423. The telegraph and telephone company is also a 
corporation charged with duties and obligations to the public whose bonds 
like those of railroad companies are generally purchased and held as in- 
vestments, and are bought and sold in the market under the same con- 
ditions as to transfer and delivery. The provision shown by the word 
“convertible,” that the holder at maturity will receive the face of the 
bond in money or at his option an equivalent in stock of the corporatoin 
does not destroy negotiability. It is a negotiable instrument within the 
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meaning of R. L. c. 73, section 22, subsec. 4, and section 18, and possesses 
the essential attributes of commercial paper, for the conversion of which 
the defendants on the record cannot be charged. Union Cattle Co. v. 
International Trust Co., 149 Mass. 492, 21 N. E. 962; Evertson v. Na- 
tional Bank of Newport, 66 N. Y. 14,23 Am. Rep. 9; American National 
Bank v. American Wood Paper Co., 19 R. I. 149, 32 Atl. 305, 29 L. R. A. 
103, 61 Am. St. Rep. 746; Hotchkiss v. National Shoe & Leather Bank, 
21 Wall. 354, 22 L. Ed. 645; Cromwell v. County of Sac, 94 U. S. 351, 
362, 24 L. Ed. 195. We are accordingly of opinion that judgment should 
be entered for the defendants, and it is — 

So ordered. 


NOTE OF CORPORATION IN PAYMENT OF 
PRESIDENT’S DEBT. 


Hoffman v. Gottstein Investment Company, Supreme Court of Washington, April 
25, 1918. 172 Pac. Rep. 573. 





A note signed in the name of a corporation by its president and 
secretary was delivered to the payee in payment of the president’s 
personal obligation, without the knowledge of the other officers or 
stockholders of the company. It was held that the note was not 
binding on the corporation. 

Note Svuep ON. 
$6,000.00 August 4, 1913. 
Six months after date we promise to pay to the order of Simon Wolf 


edges beeeedeadesessoseons 
with interest thereon at the rate of 6% per annum. 


GOTTSTEIN INVESTMENT COMPANY, 
By M. GortsTEIN, Pres., 
JosePH GorttsTEIN, Treas. 


Department 2. Appeal from Superior Court, King County; Guy C. 
Alston, Judge. 

Action by David M. Hoffman as executor of the estate of Simon Wolf, 
deceased, against the M. Gottstein Investment Company. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

Kerr & McCord, of Seattle, for appellant. Bausman & Oldham and 
Walter L. Nossaman, all of. Seattle, for respondent. 

PARKER, J. The plaintiff, Hoffman, as executor, seeks recovery 


WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 30. 
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upon a promissory note purporting to have been executed and delivered 
by the defendant investment company to Simon Wolf, now deceased. 
Trial in the superior court for King county resulted in findings and 
judgment in favor of the defendant, from which the plaintiff has appealed 
to this court. Recovery was denied by the trial court on the ground 
that the note was executed without consideration, and also that its execu- 
tion was beyond the corporate powers of the defendant. 

The note sued upon is for the principal sum of $6,000. It was executed 
August 4, 1913, and made payable six months after date, with interest 
at six per cent per annum. Upon its back is the single indorsement 
as follows: “Aug. 6/15, interest paid in full to this date.” This indorse- 
ment is not signed by any one, nor are we advised as to who made it. 
Some five years prior to the execution of this note M. Gottstein borrowed 
of Simon Wolf the sum of $6,000, evidencing the loan by the execution 
and delivery of a note for that sum. One or two years prior to the 
date of the execution of the note in question respondent investment com- 
pany was incorporated under the laws of this state, with a capital stock 
of $300,000, divided into 3,000 shares of $100 each. The stock of the 
corporation was then owned as follows: M. Gottstein, 1,501 shares, 
Rosa Gottstein, his wife, 1,490 shares, Joseph Gottstein, his son, 4 shares, 
his daughter 4 shares, and his niece 1 share. Thereafter Rosa Gottstein 
died, and her stock passed to the management and control of her execu- 
tors. The record does not advise us as to who were all of the trustees 
of this corporation, but apparently M. Gottstein, as president, and Joseph 
Gottstein, as secretary, had the general management and control of the 
corporation. About the Ist of August, 1913, Simon Wolf, who held the 
note against M. Gottstein, demanded of Gottstein that he cause to be 
executed and delivered to him (Wolf) a note of the corporation for 
$6,000 in lieu of the personal note executed by Gottstein. Just what 
prompted this demand is not wholly certain, but apparently it was be- 
cause of the organization of the corporation by the Gottstein family, and 
the placing of most of the property of M. Gottstein in the corporation. 
It appears, however, that Gottstein had retained individually property 
of the approximate value of $20,000. At the time of making the demand 
by Wolf for a note of the corporation in lieu of the personal note of 
Gottstein, he protested to Wolf that his personal note was good and 
also that it was almost wholly paid. The Wolf and Gottstein families 
were related by marriage. While the two men had been apparently 
friendly heretofore, upon the making of this demand by Wolf they had 
a controversy, evidencing considerable ill feeling, especially on the part 
of Wolf. Finally Gottstein yielded to the demand of Wolf and executed 
the note in the name of the corporation, which was signed by M. Gott- 
stein as president of the company, and Joseph Gottstein as its secretary. 
The circumstances attending the demand for and the making of this 
note strongly suggest that it was made to conciliate Wolf more than 
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anything else. The personal note of M. Gottstein was then delivered up 
to him by Wolf, and the testimony leads us to believe was then and 
there destroyed in the presence of Wolf, M. Gottstein, and Joseph Gott- 
stein. It is difficult to escape the conclusion that it was not the intention 
of Wolf to transfer or sell the Gottstein note to the corporation, but 
rather to simply have a note of the corporation in lieu thereof because 
of the family being the owners of most of its stock. We note that Wolf 
did not transfer the Gottstein note by indorsement or assignment in writ- 
ing, but merely surrendered possession of it. 


In the third finding made by the trial court we read: 


“That there was and is no valuable or any other consideration for 
said note, and the defendant received no value whatever therefor; and 
the same is and was ultra vires of the corporation and is void, and the 
corporation is under no liability thereon.” 


The latter part of this language may be regarded somewhat more as 
a conclusion of law than as a finding of fact. The first part of it, how- 
ever, relative to receiving consideration by the croporation, we think, is 
clearly a finding of fact, and we think is amply supported by the evidence. 
The trial court, however, did in its fourth finding state as follows: 

“That the said Simon Wolf delivered said original note of M. Gottstein 
to the M. Gottstein Investment Company, and the said M. Gottstein In- 


vestment Company received said note and executed in exchange therefor 
the note sued upon in this action.” 


The third finding was excepted to by counsel for appellant, while the 
fourth finding was excepted to by counsel for respondent. We think 
the quoted portion of the fourth finding is not supported by the evidence, 
and also that it is somewhat inconsistent with the third finding. We also 
note that in remarks made by the trial judge in his ruling upon the motion 
for a new trial he seems to take this view, and apparently looked upon 
the quoted portion of the fourth finding as not being wholly in accord 
with the evidence. 

Looking to the record as a whole, we cannot escape the conclusion that 
this transaction was in legal effect nothing but an effort on the part of 
M. Gottstein to pay his own personal debt by the execution and delivery 
to Wolf of the note of the corporation in lieu of his personal note, and it 
seems to us equally plain that Wolf was bound to take notice of this as 
the legal effect of the transaction he then had with Gottstein. Our 
decision in Mooney v. Mooney Co., 71 Wash. 258, 128 Pac. 225, seems 
to us decisive of this case in favor of respondent investment company. 
On page 264 of 71 Wash., page 227 of 128 Pac., we quoted with approval 
from the language of the decision of the New York Court of Appeals 
in Wilson v. Metro. Elev. R. Co., 120 N. Y. 145, 24 N. E. 3&4, 17 Am. 
St. Rep. 625, as follows: 


“Undoubtedly the general rule is that one who receives from an officer 
of a corporation the notes or securities of such corporation, in payment 
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of, or as security for, a personal debt of such officer, does so at his own 
peril. Prima facie the act is unlawful, and, unless actually authorized, 
the purchaser will be deemed to have taken them with notice of the 
rights of the corporation.” 


It is contended in behalf of appellant that the respondent investment 
company did in law receive consideration of the new note by receiving 
the old one and, in any event, should now be held to be estopped from 
denying its liability upon the note in question, either upon the ground 
of want of consideration or want of power to execute it. We cannot 
agree with this contention. We think the evidence calls for the conclusion 
that the private note of M. Gottstein surrendered by Wolf upon receiving 
this note was destroyed at that time; that Wolf, upon surrendering it, 
did not intend otherwise; that it was never carried upon the books or 
among the assets of the company as a part of its assets; that none 
of the trustees other than M. Gottstein or Joseph Gottstein even 
knew or suspected its existence as an asset of the corporation; 
that the note of the corporation here sued upon was _ never 
charged upon the books of the corporation as a liability of the 
corporation; and that no other trustees or stockholders of the corpora- 
tion ever suspected its existence as a debt of the corporation. Indeed, 
the record suggests, when looked at as a whole, that M. Gottstein re- 
garded this note as his personal obligation, as the first one was, even 
though he executed it in the name of the corporation. 

Counsel for appellant seem to assume that the interest was paid upon 
this note by the corporation. We have noticed that the single endorse- 
ment on the back of the note fails to inform us who made it, or as ‘to 
who paid such interest. Even if that indorsement may be regarded as 
some evidence of the payment of interest, it may be said that if the 
record shows the actual payment of any such interest, it was either paid 
by M. Gottstein personally or by him from the funds of the company. 
Manifestly he cannot ratify his own act, and it seems clear to us that 
none of the other officers or stockholders of the corporation have ever 
ratified the execution of this note in such manner as to estop the corpora- 
tion from now denying its liability thereon. 

Some contention is made in behalf of appellant that, in so far as the 
facts relating to the circumstances of the giving of this note and the 
surrender of the {first note of M. Gottstein at the same time were 
brought out by testimony of the conversation and transaction had with 
Wolf at the time, who is now deceased, such testimony comes from 
interested witnesses, testifying in their own behalf against Wolf, now 
deceased, and therefore that such testimony is not admissible and 
therefore should not be considered. It seems plain to us from the 
record that all of this evidence was brought out in direct re- 
sponse to questions propounded by counsel for appellant, and that they 
are not now in position to complain of the consideration of such evidence 
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by the court. It is true they moved to have the principal part of it 
stricken after it had been adduced upon the trial, but they nevertheless 
voluntarily produced it. We think the trial court did not err in denying 
the motion to strike this testimony. 

The judgment is affirmed. 


ELLIS, C. J., and CHADWICK, MOUNT, and HOLCOMB, JjJ., con- 
cur. 


CERTIF ICATION OF CHECK BY TELEGRAPH. 


Iowa State Bank of Pairfield v. City National Bank of Tipton, Supreme Court of Iowa, 
June 27,1918. 168 N. W. Rep. 148. 





A certification need not be written on the face of the check: a 
telegram signed by the drawee bank, stating that it will pay the 
check, is a valid certification. Where a bank sends such a tele- 
gram, it canot escape liability on the ground that the check con- 
tains the words “with ex.,” because the fact that a check is made 
payable with exchange does not in any way increase the drawee’s 
liability. 

Appeal from District Court, Cedar County; F. O. Ellison, Judge. 

Action at law. The issues and relevant facts are stated in the opin- 
ion. Judgment for plaintiff, and defendant appeals. Affirmed. 

J. C. France, of Tipton, for appellant. Liggett & McKemey, of 

Fairfield, for appellee. 

WEAVER, J. On June 14, 1914, ‘one Lon Fraseur drew and deliv- 
ered to one H. I. Ball a check on the defendant bank as follows: 
“Tipton, Iowa, June 4, 1914. 
“City National Bank 


“Pay to the order of H. I. Ball $1,035.00, ten hundred thirty-five and 
no/100 dollars with ex. Lon Fraseur.” 


Thereafter on the same day Ball indorsed and delivered the check 
to the plaintiff, but before paying any money thereon, and before 
giving Ball credit for the same, plaintiff telegraphed an inquiry to 
the defendant as follows: 

“Fairfield, Iowa, June 4, 1914. 
“City National Bank, Tipton, Iowa. 


“Will you pay check for ten hundred thirty-five dollars signed Lon 
Fraseur for cattle? Iowa State Savings Bank.” 


The message was promptly delivered and answered at once in these 
words: 


NOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 101. 
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“Tipton, Iowa, June 4, 1914. 
“Iowa State Savings Bank, Fairfield, Iowa. 


“We will pay check for ten hundred thirty-five dollars signed Lon 
Fraseur. City ‘National Bank.” 


Plaintiff received the telegram, and relying thereon paid Ball the 
full amount thereof, $1,035. Thereupon plaintiff promptly forwarded 
the instrument to its correspondent, the Cedar County State Bank at 
Tipton, for collection. On the following day the last-named bank, 
having received the check, presented it to the defendant for payment, 
but was refused on the ground that “payment had been ordered 
stopped.” The check is still unpaid and is the property of the plain- 
tiff. A second presentation and demand were made on June 8, 1914, 
and met again with refusal. Thereafter this action was begun. 

The petition sets out the facts substantially as above related and 
demands a recovery of the amount of the check with interest and 
protest fees. Defendant demurred to the petition on the ground 
that it fails to state a cause of action, in that the check does, not 
operate as an assignment of any part of the funds to the credit of 
Lon Fraseur in the defendant bank; that the petition shows on its 
face that defendant never accepted the check and without acceptance 
defendant cannot be held liable thereon; and that the check does not 
in terms conform to the offer or acceptance. The demurrer was over- 
ruled, but the plaintiff thereafter amended its petition by alleging 
that neither at the time payment of the check was demanded nor 
at any time prior to the commencement of this action did plaintiff 
demand payment of any exchange on, the check, and it avers that the 
words “with ex.” were not intended to require the bank or any party 
to the check to pay exchange in any amount. A motion to strike 
this amendment being denied, defendant answered denying indebted- 
ness and denying acceptance of the check, but admitting the tele- 
graphic correspondence as pleaded. The cause was tried, submitted, 
and decided upon as agreed statement which sets forth the facts as 
we have hereinbefore recited them. Judgment was rendered for the 
plaintiff as prayed, and defendant appeals. 

I. The first assignment of error argued by counsel for appellant is 
based upon the proposition that the record shows no acceptance of 
the check and that without acceptance appellant cannot be held liable 
in this action. 

If there could be no vaild acceptance except by writing and sign- 
ing the formal words upon the fact of the instrument, the exception 
would have to be sustained; but this is not the law. Our negotiable 
instruments statute provides that a bill of exchange does not “of 
itself” operate as an assignment of the funds in the hands of the 
drawee available for the payment thereof, and that until there is 
an acceptance the drawee is not liable on the bill (Code Supp. 3060a- 
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127), and further provides that the acceptance must be in writing 
signed by the drawee (Code Supp. 3060a132) ; but it nowhere makes 
it necessary that such acceptance shall in all cases be written upon 
the bill itself. On the contrary, it recognizes the validity of an ac- 
ceptance written on paper other than the bill, and an action can be 
maintained thereon against the drawee in favor of one to whom it is 
shown and who on faith thereof receives the bill for value (Code 
Supp. 3060a134). It also makes the unconditional written promise of 
the payee to accept a bill before it is drawn the equivalent of an actual 
acceptance in favor of every person who on faith thereof receives the 
bill for value. Code Supp. 3060a135. Precedents to this effect are 
very numerous, but the clear and explicit terms of the statute make 
their citation unnecessary. The record before us shows the express 
promise of the appellant to pay the check of Lon Fraseur for $1,035, 
and that the appellee on faith of such promise did receive the check 
for value. 

The only question presented by the appeal which is open to argu- 
ment is the one which is considered in the following paragraph. 

II. The defense most confidently relied upon is that, while appel- 
lant did promise to pay Fraseur’s check for $1,035, the check actually 
drawn and presented for payment does not conform to the terms 
of the promise in that the language of the instrument so presented 
concludes with the words “with ex.” The theory of counsel in this 
respect seems to be that the promise to pay was made with refer- 
ence to a check for $1,035 only, and that the acceptance of the check 
as drawn would impose upon the drawee an additional liability for 
exchange, and because of this unauthorized requirement appellant 
was under no legal liability to accept or pay. 

That a drawee can be held liable only in accordance with the terms 
of his acceptance or promise to accept is undeniably true, and the 
inquiry here is, therefore, whether the addition to the check of the 
words, “with ex.,” is such that the appellant’s acceptance thereof 
would impose upon it any liability in excess of its promise to pay the 
sum of $1,035. In support of its contention, appellant relies largely 
upon the decision of this court in Lindley v. Bank, 76 Iowa, 629, 41 
N. W. 381, 2 L. R. A. 709, 14 Am. St. Rep. 254. In that case one 
Barro telegraphed to defendant bank directing it to transmit $2,000 
by telegraph to plaintiff at Los Angeles, Cal., and to charge same to 
his account. To this the bank answered that iti would pay Barro’s 
draft upon it for $2,000. Thereupon Barro drew his draft on the 
bank for $2,000 with exchange on New York and delivered it to Lind- 
ley in payment of a debt. On presentation the bank refused to pay 
and Lindley brought suit. It was held that plaintiff could not re- 
cover because the draft as presented requested that the sum named 
therein should be paid in New York or in New York exchange, which 
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provision was not in conformity to its promise. Without in any way 
questioning the soundness of this precedent as applicable to cases 
involving a similar state of facts, we regard it as clear that it does 
not control the question now before us. There is nothing in this 
check requiring the appellant to pay it elsewhere than over its own 
counter to the lawful holder presenting it for payment, or to pay 
it otherwise than in lawful money of the realm. Had the payee 
himself presented the check and demanded not only the sum of $1,035 
therein named but also an additional sum as exchange on some other 
named city or town not mentioned in the instrument, no one would 
for a minute argue that the bank was under any legal obligation to 
pay such exchange. “Exchange” is generally incident to bills issued 
or drawn for the transmission of money from lone place to another 
and is supposed to represent the cost of drawing the bill and trans- 
mitting the money tothe designated place to meet it. Flagg v. Dist., 
4N. D. 30, 58 N. W. 499, 25 L. R. A. 363; Nicely v. Bank, 15 Ind. App. 
563, 44 N. E. 572, 57 Am. St. Rep. 245. It is very apparent then that 
the obligation of a bank to pay its own depositor’s check in the usual 
course of business is to pay the same over its own counter—a draft 
which negatives the idea of any charge or expense for exchange—and 
if the words “with ex.” appear in the check they are surplusage and 
have no effect whatever to increase the liability of the paying bank 
on account of its previous promise to certify or accept a check for the’ 
sum of money specifically named in such promise. The words “with 
ex.” without naming a place on which the exchange is to be paid 
being surplusage constitute no departure from the terms of the prom- 
ise, and their insertion in the chéck will not relieve the drawee from 
liability on his promise to pay. The correctness of this view is ex- 
pressly stated by this court in Culbertson v. Nelson, 93 Iowa, 194, 61 
N. W. 854, 27 L. R. A. 222, 57 Am. St. Rep. 266, where, in speaking 
of a note or bill:dated in New York and payable in New York “with 
current exchange on New York,” we said, “The quoted words were 
superfluous and surplusage.” In the same case we quote approvingly 
Hill v. Todd, 29 Ill. 101, and Clauser v. Stone, 29 Ill. 114, 81 Am. Dec. 
299, in both of which it was held that the inclusion of the words 
“with exchange” in a promissory note without designation of the 
place on which the exchange is to be drawn was without legal mean- 
ing and was to be ignored as surplusage. The same rule is found 
illustrated in Bank v. Pipe Line Co., 40 Okl. 603, 139 Pac. 1136, L. R. A. 
1916B, 1021; Bank v. Garretson, 51 Fed. 168, 2 C. C. A. 145. The 
promise of the appellant was to pay the check of its depositor for a 
stated amount, and the check drawn and negotiated on the faith of 
such promise and for the amount so mentioned, neither more nor 
less. There was nothing in the promise to suggest that payment was 
to be made elsewhere than at the drawee’s own place of business, and 
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there is nothing in the check drawn upon it to suggest or require its 
payment elsewhere. Indeed, the refusal to pay the check was ground- 
ed solely on the alleged fact that “payment had been stopped,” pre- 
sumably by the drawer, and it is only when suit is brought that this 
defense is raised. We are satisfied that the check was in every legal 
essential in conformity with appellant’s promise. 

III. We think it not very material whether the conceded facts con- 
stitute in every technical sense an acceptance of the check or promise 
to accept, or whether we treat the act and promise of the appellant 
as amounting to a certification of the check. The question put to 
appellant by appellee was, “Will you pay,” etc. The answer iwas in 
unequivocal terms, “We will pay,” etc. When this promise was acted 
upon, the diability of the promisor was not that of a surety or grantor. 
The appellant became at once the principal debtor of the plaintiff, and 
while it had the right to insist that the check drawn upon it should 
be such as it promised to pay, the courts should not indulge in over 
refinement of reasoning to discover plausible ground upon which to 
relieve it from the performance of its fairly assumed obligations. 

There is no reversible error in the record, and the judgment below 
is affirmed. 

PRESTON, C. J., and GAYNOR and STEVENS, JJ., concur. 


FAILURE TO PRESENT CHECK. 


Merriman v. Swift & Co., Court of Civil Appeals of Texas, May 25, 1918. 204 S. W. 
775. 


Failure to present a check for payment is no defense, in an 
action by the payee against the drawer, where it appears that 
presentment was not made because of the drawer’s request. 


Appeal from District Court, Tarrant County; Bruce Young, Judge. 

Action by Swift & Co., against M. Merriman. From a judgment 
for plaintiff, defendant appeals. Affirmed. 

Graves & Houtchens, of Ft. Worth, for appellant. Isaacs, Agerton 
& Isaacs, of Ft. Worth, for appellee. 

BUCK, J. Appellee sued appellant on nine checks, aggregating 
$1,178.74, the dates of which ran from December 7, 1912, to June 9, 
1913. After alleging that Plaintiff was a corporation, with a permit 
to do business in the state, with its domicile in Tarrant county, and 











WOTE.—For other similar decisions see Banking Law Journal Digest and 
Supplement. § 404. ki 
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that defendant resided in Hardeman county, the charging portion of 
the petition is as follows: 


“For cause of action, plaintiff represents that on the respective 
dates hereinafter mentioned the defendant made, executed, and de- 
livered to plaintiff at Ft. Worth, Tarrant county, Tex., certain cheeks, 
drawn upon the Exchange National Bank of Ft. Worth, Tex., said 
bank being in some of said checks referred to as the Exchange Na- 
tional Bank of North Ft. Worth, Tex.; said checks being signed, 
executed, and delivered by the defendant, M. Merriman, to and in 
favor of this plaintiff, payable to the order of this plaintiff, and 
being in amounts and executed and delivered on dates as follows, 


Check No. Date of Execution of Check. Amount. 
31 December 7, 1912 
35 December 21, 1912 
37 December 28, 1912 
44 January 4, 1913 
4h January 15, 1913 
January 18, 1913 
8 May 23, 1913 
20 June 2, 1913 
7 June 9, 1913 


$1,178.74 

“The first six of said checks were drawn upon the Exchange Na- 
tional Bank of North Ft. Worth, and the remaining three thereof 
were drawn upon the Exchange National Bank of Ft. Worth, Tex. 

“Plaintiff says that it received said checks for a valuable considera- 
tion, and presented same in due course of business to the bank on 
which same were drawn for payment, and payment thereof was re- 
fused by said bank, and said checks have never been paid by or 
through said bank or otherwise. 

“Plaintiff says that it is now the owner and holder of said several 
checks, and same are past due and wholly unpaid, and the defendant 
is indebted to the plaintiff thereon and by reason thereof in the aggre- 
gate sum of $1,178.74, with interest on each check since the date 
thereof.” 


In the prayer for relief plaintiff asked that it “do have and recover 
from the defendant, M. Merriman, for the amount of the aforesaid 
debt, with interest thereon, for costs of suit,” etc. Defendant urged 
a general demurrer, and especially excepted to plaintiff’s petition on 
the grounds: (1) That it nowhere alleged that defendant promised, 
either expressly or impliedly, to pay any amount to plaintiff, or that 
defendant became liable to plaintiff in any amount; (2) that it ap- 
peared from said petition that plaintiff’s cause of action, if any, was 
barred, both by the two years’ and the four years’ statute of limita- 
tion. He acknowledged that he executed the checks mentioned in 
plaintiff’s petition, but denied liability thereon. He further alleged 
that he executed the checks conditionally, and that by agreement with 
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plaintiff’s creditman and agent, Mr. Cunningham, it was understood 
and agreed that defendant would not be liable thereon unless he 
became financially able to pay said checks, and that it was further 
agreed that the checks would not be presented to the bank upon 
which they were drawn until he (the defendant) was so financially 
able and should so notify said Cunningham; that the checks were all 
postdated, and each was delivered to plaintiff on a date prior to that 
shown on the check ; and that he had never been financially able since 
the issuance of said checks to pay the same. The court overruled 
the general demurrer and the special exceptions, and, after the evi- 
dence was concluded, instructed a verdict for plaintiff. From the 
judgment based thereon, the defendant has appealed. 

The first assignment is directed to the overruling of the general 
demurrer. We think in this action there was no error. While the 
petition is not so full or detailed as it might be, we think it is suffi- 
cient. We have examined every decision relied on by appellant to 
support this assignment, and do not think the petition in this case 
is subject to the criticism made in a single case cited. Appellants 
cite Jennings v. Moss, 4 Tex. 452; Frazier v. Todd, 4 Tex. 461 ; Malone 
v. Craig, 22 Tex. 609; Whitaker v. Record, 25 Tex. Supp. 382; Reeves 
v. Miller, 28 Tex. 578; Flaxman v. Rice, 65 Tex. 430; Colbertson v. 
Beeson, 30 Tex. 76. For instance, in the Jennings Case the petition 
fails to allege the execution by defendant of the note sued on. In 
Frazier v. Todd and Flaxman v. Rice the ownership of the note by 
plaintiff was not alleged. In Malone v. Craig it was not shown to 
whom the notes were executed. But none of these deficiencies is 
here shown. Hence we overrule this assignment. 

We do not think the second assignment is sufficient to require 
consideration, it being as follows: 


“Based upon paragraph 2 of defendant’s amended motion for new 
trial (Tr. p. 14). Plaintiff must allege, in his petition, some act of 
defendant creating a legal liability on his part, and a petition which 
relies upon an implied contract as the basis of a cause of action must 
specifically aver such implied contract and defendant’s liability there- 
on, and must not leave it to inference to be deduced from other facts 
pleaded, and a petition in such a case, which fails to make a specific 
allegation of the implied contract and defendant’s liability thereon, 
is bad as against a special exception.” 


No proposition follows this assignment, nor is the assignment 
adopted as a proposition. The assignment does not complain of any 
action of the court. Rule 30 for Courts of Civil Appeals; Article 1612, 
Vernon’s Sayles’ Tex. Civ. Stats; Poland v. Porter, 44 Tex. Civ. App. 
334, 98 S. W. 216; Pullman v. Hoyle, 52 Tex. Civ. App. 534, 115 S. 
W. 318, Willis v. Hatfield, 63 Tex. Civ. App. 582, 133 S. W. 929; I. 
& G. N. Ry. Co. v. Boykin, 85 S. W. 1164; Kilday v. Perkins, 90 S. 
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W. 215. The reference to the page of the transcript is equally barren, 


for there we find, in paragraph 2 of the motion for new trial, only 
that: 


“The court erred in overruling defendant’s special exception No. 
la, as more fully appears in defendant’s bill of exception No. 2.” 

Thus again we are sent on the quest to find what appellant’s claim 
of error is. The court should not be required to indulge in this “puss 
wants a corner” game to discover the basis of an appellant’s conten- 
tion of error. But we think the assignment should be overruled on 
its merits, anyway. We think the allegations that the defendant 
executed the checks, for a valuable consideration, and delivered them 
to plaintiff, who is now the holder and owner thereof, and who pre- 
sented said checks to the bank on which they were drawn, by which 
payment was refused, “and the defendant is indebted to the plaintiff 
thereon and by reason thereof,” coupled with the other allegations 
contained in the petition, substantially allege a promise to pay, if not 
in express terms, at least impliedly. “Indebted,” in the dictionary, is 
defined as “having contracted or incurred a debt.” “Indebtedness, or 
debt, is whatever one owes, or in a purely technical sense is that for 
which an action of debt will lie ; a sum of money due by certain and ex- 
press agreement.” W. & P. vol. 2, p. 1026, citing Hornbeck v. Davidson, 
33 Ind. App. 609, 71 N. E. 916; 1 Bouvier, Dict. 786. In the respect 
that this petition does contain the allegation of indebtedness by de- 
fendant to plaintiff, it is to be distinguished from that shown in 
Graves v. Drane, 66 Tex. 658, 1 S. W. 905, in which case it was held 
that the petition was good as against a general demurrer, but would 
have been subject to special exception. 

We do not think any issue which properly ought to have been 
submitted to the jury was presented by reason of defendant’s claim 
that the understanding was that defendant would not have to pay or 
be liable on these checks unless defendant was financially able to meet 
them and to deposit the money in the bank. with which they could 
be paid. “Parol evidence is not admissible as a rule to affect the 
terms of a check.” 5 R. C. L. 495. Such a contention, if allowed, 
would be contradictory to the instruments. 

Since the evidence shows that the reason certain of the checks were 
not presented for payment to the bank upon which they were drawn 
was because the appellant had phoned appellee’s agent not to so pre- 
sent them, that the funds to pay them had not yet been deposited in 
the bank, appellant is in no position to complain of the appellee’s 
failure to present them for payment. Lewis v. Bank, 37 Tex. Civ. 
App. 241, 83 S. W. 423; 7 C. J. 969; 8 C. J. 685, 962. 

The judgment of the trial court is affirmed. 





The Gold Situation 


By JouHN CLAUSEN, 


Vice-President The Crocker National Bank of San Francisco. 


No more interesting chapter will be written in economic history 
than that which deals with the problem of the proper distribution 
of the world’s gold supply. Probably there was never greater need 
than now for co-operation of our industrial and financial elements to 
devise a workable plan for control of an increased production of that 
precious metal. 

A great man once said, “Necessity opens our eyes to the advantage 
of fresh principles,” and as I see it this is now our position. The 
greatest war that the world has ever known has so altered conditions 
that new methods and customs must necessarily take the place of 
the old in order to keep abreast of the times. In reality, a very 
important issue is presented; namely, whether the standard of value 
of the world will in future be gold alone or a combination of silver 
and gold, and what effect the change would have on the trading powers 
of nations. It is obvious that if a bi-metallic standard were adopted 
as media, the question of value between the metals themselves would 
become one of vital issue. Then again, there may be a scarcity of 
gold available as money for the purpose of effecting the sale or pur- 
chase of commodities. Or as affecting the position of governments 
and banks in respect of the availibility of that precious metal in pro- 
portion to liabilities. 

There are many interesting angles from which to view this import- 
ant subject, but it may be of general benefit to recount what hap- 
pened in this country during and after our Civil War, and in Europe 
since the beginning of the present hostilities. 

As an inevitable result of government policy which had placed 
upon the banks a burden too heavy for them to carry, the financial 
institutions in New York and other sections were, during the Civil 
War, forced to discontinue specie payments, which subsequently 
brought about the suspension of the National Treasury. 

At the beginning of 1862 a bill was introduced which had for its 
purpose the making of government notes legal tender, and although 
that measure was considered unconstitutional, it became law in Feb- 
ruary uf the same year. The issue of greenbacks payable to bearer, 
after several amendments of this bill, was authorized up to a max- 
imum of four hundred million dollars. When the greenbacks were 
issued it was expected that they would circulate at par with the gold 
dollar, containing 23.2 grains of pure metal, but a year after the first 
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Legal Tender Act had been passed paper money had an exchange 
value equal to: only 14.5 grains of gold. Its value rose in August, 
1863, to 18.4 grains, but fell in July, 1864, to 9 grains, which was its 
lowest point. The premium on gold was then such that a dollar in 
paper money was not worth more than 36 cents in gold coin. 

The most striking example of profiteering during that period was 
the Black Friday Conspiracy of September 24th, 1864, when a group 
of speculators bought up large quantities of gold—creating an arti- 
ficial scarcity—and as a result that commodity could only be obtained 
from this clique at ruinous terms. This brought about many failures, 
and to check gambliag in gold and reduce the premium on it, the 
Anti-Gold Law was passed, but as it did not materially bring the 
premium on gold to a lower level, it was very soon repealed. 

In June, 1862, Congress authorized the use of “postage and other 
stamps of the United States” because of the enormous increase in 
demand for small currency, notwithstanding the circulation of the 
so-called “Shin-plasters,” which were issued in denominatons of 5, 
10, 20, 25 and 50 cents. 

In some of the Western States attempts were made to maintain 
specie payments, after they had been given up in the East, but Cali-. 
fornia alone had the distinction of remaining on a gold basis during 
the Civil War, and it was not until 1876 that gold again sold at par 
throughout the United States. 

Since that period the more notable event was the panic of 1893, 
which was followed by a depression throughout the nation, with the 
result that a large amount of gold was drained from this country to 
Europe. The Treasury’s reserve became so low in November, 1894, 
that a sale of Government bonds was resorted to; in fact, the stock 
of coin was reduced to such an extent that there were outstanding 
more gold notes than coin, leaving a part of the certificates repre- 
sented by bullion in the form of bars. Again during February, of 

1895, and also in July of the followng year, strong syndicates headed 
by leading bankers in New York accomplished the difficult task of 
bolstering up the finances of the United States Government and it 
was largely due to their activities that the United States remained 
on a gold basis. The success of these combinations had a far-reaching 
influerice on business and as soon as it was seen that the gold obtained 
from abroad was not going to be lost at once as in previous bond 
sales, confidence was again revived and. the financial position of thie 
United States improved so favorably in the eyes of Europe that it 
was possible to float large blocks of American securities abroad. 

In August of 1914 Foreign Exchange became demoralized, and to 
remedy that situation a gold pool was again created, when leading 
banks and bankers throughout the country joined in an'agreement to 
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provide for mail and telegraphic transfers to Europe in lieu of gold 
for export, which proved a helpful factor in restoring order and 
confidence. 

For several years prior to the declaration of war in Europe the 
countries of France, Russia and Germany especially had been engaged 
in an eager competitive scramble for gold which resulted in the hold- 
ings of their great state institutions expanding rapidly. On this ac- 
count, at the outbreak of the war we found them with what was up 
to that time the peak of their good reserves. 

The embargo which was universally adopted clearly demonstrates 
the desire of every commercial nation to congrol and retain its sup- 
ply of gold. As far as the United States is concerned, other than 
the necessity of obtaining Government permission to export gold in. 
coin or bars, its circulation in this coyntry has not been restricted— 
although the efforts of banks and indviduals alike are directed towards 
harmoniously co-operating with the Government in concentrating the 
nation’s supply with the Federal Reserve Banks. 

One of the most curious economic features of the present situation 
has been the strong light which it has thrown on the fact that it is 
possible to have too much of a good thing, even when that thing is 
gold. This is forcefully demonstrated if we glance at the financial 
position of the Scandinavian countries where the law has been carried 
so far as to relieve the government banks of the statutory obligation 
to buy gold, and coin it for all those who bring it in. This naturally 
prevented other countries dealing with Scandinavia from paying fors 
purchases in gold, and the barter of commodities was the only means" 
open for concluding commercial transactions. 

It has lately been said that the world is divided into two classes of 
countries ; those which refuse to accept gold and those which refuse 
to part with it. Sometimes it is asked how any one can possibly refuse 
to take gold in payment, but this:is easily explained by the fact that 
gold in bars or foregn coins is not legal tender anywhere. No person 
in Scandinavia, for example, could be made to take gold bars or 
American Eagles in reimbursement for goods to meet a required 
payment in legal tender currency of that country. 

There are comparatively few who really understand to what a great 
extent mere credit can be made to do the work of wealth, although 
the time will come when credit will assuredly break down unless it is 
built upon a solid foundation. The issue and circulation of paper 
credits throughout the leading nations of the world has been propor- 
tionately far greater than their holdings of gold ond has naturally 
resulted in inflation on an alarming scale. 

' The thought, however, that Europe may possibly repudiate part 
of her war debts for the sake of reducing the amount of currency 
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outstanding against government bonds or notes is obviously super- 
ficial. Finance has become an international, rather than a national 
question and the monetary history of any one country tends to become 
more and more merged in the monetary history of the whole civilized 
world. International credit is firmly established on a gold basis and 
unless the flow of gold is not too strong in one direction no country 
has any interest in upsetting the present standard, although it is con- 
tended that notwithstanding a great production of new gold it may 
not necessarily make universal gold standardism possible, as it would 
be a mere drop in the bucket of our future needs. If the world’s 
credit, therefore, is to be carried on after the war with gold, every 
ounce that can possibly be produced will be required. 

The production of gold is a vitally essential industry which, for 
_ obvious reasons, should be promoted to the fullest extent. It is very 
apparent, however, that with a fixed value for the yellow metal, 
together with the rapidly increasing cost of material, labor and trans- 
portation, this particular industry as now developed is seriously af- 
fected and it would seem inevitable that unless some form of govern- 
ment relief—but only as a temporary war measure—is given to the 
producing mines, many of them will be compelled to discontinue 
operations. 

In a letter addressed to the Honorable Charles A. Sulzer relating 
to the present conditions concerning the production of gold in Alaska, 
the Secretary of the Treasury clearly voiced the attitude of our Gov- 
ernment when he stated, “I fully appreciate that with the rising cost 
of raw material and labor and with a fixed value for their output, 
the gold miners are facing difficult conditions. I should be sorry, 
however, if for this reason there were any relaxation in the effort 
to produce gold. At no time has this country so much required the 
largest possible production of gold as at present. Next to food and 
ammunition, gold is one of the most needed war essentials. In order 
‘ to place the enormous amount of Government bonds required to 
finance our war expenditures, a large credit structure will inevitably 
be erected on our gold reserves, and it is necessary that these reserves 
—which are the foundation of the structure—shall be maintained on 
the broadest possible basis. * * * The man or the community 
that maintains or increases its production of gold in the face of 
difficulties and discouragement is performing a patriotic service which 
deserves recogniton no less than the more obvous but not more useful 
services that are more in the public eye.” 

There are people who argue that if the Government would agree 
upon a plan to increase the value of gold from $20.67 to say $40 or 
$50 a fine ounce, it would make a settlement of obligations possible 
with only half the metallic requirement otherwise necessary to re- 
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deem outstanding paper credits. This course, radical to say the least, 
would have a disastrous effect upon all credits and especially reflect 
upon the cost of living which, in all probability, would climb to limits 
beyond the reach of the average citizen. Increasng the value of gold 
or giving it a premium does not necessarily give it a higher purchas- 
ing power but, on the other hand, in the final adjustment seriously 
disrupts the basis of international credit. 

When peace comes all the world will be faced with a period of great 
financial and industrial uncertainty and to pass through it success- 
fully will be a task that will need all the statesmanship civilization can 
muster. To increase this uncertainty by tampering with the standara 
of international payment would be an extraordinarily futile means of 
handling the situation and would only make the confusion worse 
confounded. 

The principal nations of the world have adopted gold as the basis 
of their currency system. The market price for it is everywhere the 
same and everywhere equally certain at the standard price of $20.67 
an ounce. It may be an anomaly that economic civilization should 
depend for means of payment on the supply of a particular metal, 
but it will take much ingenuity to find a practical substitute for gold 
and secure for it the popularity and confidence that gold now enjoys. 
The mere fact that it has been chosen by the most enlightened com- 
mercial nations is strong proof that it is the best single commodity 
for practical use as a standard. 

The disproportionate distribution of gold among world nations at- 
tracts attention to the study of the part that this metal plays in 
future in the world’s economic affairs and the question naturally arises 
whether the production of gold is keeping pace with the world’s 
expansion of credit. 

The vast obligations piled up by the nations at war; the huge 
issues of paper currency; the refunding of debts and resumption of 
specie payments after the war, are among the most urgent and diffi- 
cult problems with which the world will be confronted. This makes 
it only too apparent that gold is a necessity for the credit and financial 
unity of nations and it is therefore essential that an adequate founda- 
tion of gold must be created to uphold that system. 

One of the first acts of the British Government after England was 
plunged into the war was to insure that the gold which was being 
turned out of the mines should be safeguarded, and steps were taken 
for the deposit of their new holdings in Canada, South Africa and 
Australia to the credit of the Bank of England. This arrangement 
had many advantages and tended greatiy to facilitate the concentra- 
tion of the metal where it was most needed for the settlement of 
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liabilities and Great Britain has in this way used her gold unsparingly 
to meet obligations to neutral creditors. 

The United States stands in the unique position of possessing more 
gold than any nation has ever before owned at one time, -but if we 
are to perform the part that destiny seems to have laid out for us as 
the world’s banker, it will without doubt be necessary to further 
increase our gold holdings and for this reason encourage to the fullest, 
extent the production of that metal. 

The end of the war will find the old world not only disorganized 
industrially, but with a volume—just how large no one can foretell— 
of paper currency that can only be compared with our own green- 
backs in the years immediately following the contest between the 
North and the South. “The problem of the world’s currency after 
the war,” says a great economist, “is not of course decipherable at 
this time. It involves the question, ‘When will the war end?’” There 
is little fear, however, that Europe will demonetize gold and carry 
out an economc revolution in changing the present standard, as it is 
evident that the effect of such a move would be almost as far-reach- 
ing as that of the war. 

We are at the dawn of a bigger financial and commercial tomorrow . 
and while the situation is fraught with a great many difficulties, 


because there are no precedents for us to follow, we must face con- 
ditions as they exist and through frank and free discussion arrive at 
a practical and sound solution. 

Let us hope that our united efforts will crystallize into a practical 
plan for the alleviation of the present critical situation, and that in 
the process of correction we may establish those principles which 
lie at the base of national welfare. 





Cost, Losses and Gains of Four Years War 


By R. E. WHITTLESEY, 


Chief Statistician, Bond Department Guaranty Trust Company of 
New York. 


As the fourth year of the greatest war in history has drawn to a 
close, the question arises once more: What has the war cost the 
world thus far? What have been the economic changes wrought by 
this unprecedented struggle? What has it meant to the nations 
engaged in this awful carnage in expenditures of moneys that would 
otherwise not have been expended, in the loss of precious life, in 
the destruction of valuable property and territory, in the curtailment 
of economic production, in the interruption of commerce and trade, 
and, finally, in moral effects upon the race that cannot be estimated 
at all in terms of dollars and cents? 

To treat fully and adequately of the problems suggested here is, 
of course, impossible in the brief space at our disposal and at the 
‘present state of affairs, when most of the important information and 
figures, particularly those pertaining to the Central Powers, are 
withheld under the restriction of censorship. As to the smaller na- 
tions, information is almost entirely lacking. In consequence, scarce- 
ly more can be here attempted than to give a bird’s-eye view of the 
effects, both negative and positive, brought about by the war, and 
of the conditions the world will have to face after its conclusion, bas- 
ing such a view on figures and information from the best available 
sources. 

Briefest mention of the resources as well as the encumbrances of 
the chief belligerents prior to the outbreak of the war will aid ma- 
terially towards a better appreciation of the new situation. 

Out of the total area over which the flag of war is flying and which 
covers the greater part of the habitable glode about 96 per cent is 
under the dominance of the Allies, and only 4 per cent belongs to 
the Central Powers. The number of nations actively engaged in the 
war is twenty-two, with a total of 31,357,383 square miles and a pop- 
ulation of 1,349,561,000. Of these, 30,163,783 square miles, with a 
population of 1,207,870,000, belong to the Allies, and only 1,203,800 
square miles, with a population of 143,721,000, belong to the Central 
Powers. 

In national wealth, the five main Allies possessed before the war 
$406,000,000,000, a sum nearly four times as great as the national 
wealth of the two Central Powers, the latter being $105,000,000,000. 
In considering this preponderance of national wealth in favor of the 
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Allies it must be borne in mind that, viewed from the standpoint of 
effectiveness for war purposes, the character of the wealth is perhaps 
more important than its quantity. The developed wealth of Russia 
was mainly agricultural and, due to her isolated position, it was diffi- 
cult to get adequate munition supplies to her armies in order to 
equip them fully. As the national economist has pointed out, diver- 
sity of wealth and industry approaching self-sufficiency gives the real 
material basis upon which the staying powers of a nation are de- 
termined when engaged in a life struggle. The Allies within them- 
selves have that diversity of wealth, but it is scattered and the diffi- 
culties of transportation hinder its complete mobilization when needed 
for war purposes. When full allowances are made it is probably true 
that so far as effectiveness for war. purposes is concerned the Central 
Powers outweighed the Allies up to the present period of the war. 
In order to correct this fully it will be necessary for the shipbuliding 
program of this country to be carried to fruition. As to man-power, 
the Allies could command on the battlefield 88,000,000 effectives as 
against 26,000,000 of the Central Powers, a proportion of about 3 to 1. 

With these resources at their command, the nations launched upon 
a conflict that was to assume such tremendous proportions as to 
stagger the human mind and shake the very foundations of civiliza- 
tion. 


Money ExPpENDITURES. 


The money expended by the seven leading belligerents for purely 
war purposes during the four years, has been estimated at about 
$134,000,000,000. The enormous magnitude of this sum is beyond all 
comprehension and can be grasped only in terms of comparison with 
other wars. It has been said that this sum is greater than all com- 
bined money expenditures for all other wars since the beginning of 
recorded history. The total cost of all the wars fought since the 
American Revolution, the aggregate fighting period covering sixty 
years, was only $23,000,000,000, making the expenditures of the pres- 
ent war for only four years six times greater. It is about one-third 
of the total national wealth of the chief belligerents. The combined 
average daily war cost, computed on a four-year basis, is about $107,- 
500,000 or $4,479,000 each hour of the day. 


Pustic Dests. 


These astounding expenditures have already entailed a debt for 
these nations six times greater than was their total debt prior to the 
war, representing the enormous sum of $129,000,000,000. It has taken 
the belligerent nations a hundred years to accumulate the debt of 
$23,560,000,000, which only four years of war have multiplied by six. 





670 THE BANKING LAW JOURNAL 


Taking an average of five per cent interest, this debt involves an 
interest charge obligation of the chief belligerents of about $6,500,- 
000,000 annually. Assuming that this war will last another year, 
the total debt at the present rate of borrowing will amount to about 
$190,000,000,000 and interest charges at the above rate to about 
$9,500,000,000. 


DESTRUCTION AND OTHER LOSSES. 


Besides these staggering costs, there have been appalling military 
destructions in the invaded areas, from which it will require enormous 
efforts of human energy to recuperate, and some of which are irre- 
parable. The total area of the war zone is 174,000 square miles, of 
which the western theatre of the war, in France and Belgium, stretches 
over an area of 19,500 square miles, and it contains over 3,000 cities, 
villages and hamlets, great manufacturing and agricultural districts, 
of which some have been totally annihilated and some heavily affected. 
The estimate by the National Foreign Trade Council of the war losses, 
which unfortunately does not go beyond 1916, is as follows: 


Destruction of building and industrial machinery in Belgium, $1,000,000,000, and 
in France, $700,000,000. The destruction of agricultural buildings and implements, 
of raw materials, of crops and live-stock, has been estimated at a sum of $780,- 
000,000 in Belgium, and $680,000,000 in France. Roads were destroyed frequently 
by the retiring troops and have been seriously damaged by heavy gunfire and ex- 
cessive use. The losses from destruction of railway bridges, etc., have been 
stimated in Belgium at $275,000,000, and in France at $300,000,000. 

In the eastern theatre of war, Germany has been invaded only in eastern Prus- 
sia, where the agricultural population has been seriously impaired. Heavy damage 
was inflicted upon bridges, roads and governmental property, including railroads. 
‘The direct cost to Germany through the loss of agricultural products, of manu- 
facturing products, as well as in interest on investments abroad, of earnings from 
shipping and banking houses engaged in business abroad has been enormous. 

In the movements of Russian, German, Austrian and Italian armeis, havoc has 
been worked over a widely extended area. In the large parts of Austria-Hungary 
that have been occupied by Russia, are mines for coal, iron, lead and zinc, which 
suffered heavily. Villages were levelled; agricultural property and machinery, oil- 
fields, mines, railways, rolling stock, etc., were destroyed, but no official estimate 
has been made of these losses. 

The losses sustained in Russian Poland and the occupied Russian provinces of 
Courland, Kovno, Vilna, and Grono, covering approximately an area of 98,000 
square miles, consist of private dwellings, agricultural buildings and machinery, 
industrial buildings and machinery, industrial raw materal and stock, railroads, 
Government and public property, and are estimated at $875,000,000. 

The area of destruction in the Balkan States runs through Serbia, Montenegro 
and Albania. It is mostly an agricultural section and the losses sustained there 
are estimated at about $200,000,000. 


One of the most important sources of loss in the present war is 
shipping, of which more or less accurate figures are obtainable. The 
total losses in shipping to the Allies and neutrals up to August 1, 
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1918, are estimated at 15,000,000 tons. This is about one-third of 
the world’s 48,500,000 tons of pre-war shipping. The cost of the 
lost tonnage at pre-war value is estimated at $1,050,000,000. 

Another element in the war’s indirect costs is found in the fact that 
owing to increased prices of materials and labor, together with the 
pressure for immediate production, some business organizations have 
postponed normal expenditures for maintenance of equipment and 
stocks of materials. Under-maintenance is the using up of produc- 
tive agents without adequate replacement. It can go to great lengths 
in some cases before immediate production falls off in consequence. 
The extent of under-maintenance due to the war has not been de- 
termined. It is checked to some degree by the operation of excess 
profits taxes in this and other countries, 

Incendiarisms and explosions in American munition factories, so 
frequent in the earlier stages of the war, caused by the pernicious 
activity in this country of German and Austrian agents, have also 
added an item, looming large among the war losses. Of the $250,000,- 
000 fire losses in 1917—the greatest in the history of the country, with, 
the exception of 1906, the year of the San Francisco earthquake and 
fire—about $43,558,000 is estimated as probably due to enemy incen- 
diarism. 

Building operations, because of the high prices of material and 
labor, are about 20 per cent less in value than before the war. Per- 
haps here should also be entered the item of loss to the United States 
resulting from a shortage of labor due to the greatly reduced immi- 
gration and to the large number of immigrants that have been called 
upon by their respective governments to fight for their native coun- 
tries. 


HuMAN Lossgs. 


But the greatest and most irreparable loss entailed by the war is, 
of course, the loss of human life. It is the greatest because life is a 
priceless thing, and no value can be set upon it. Still in economics, 
as in all other sciences, in treating of man, emotional considerations 
are set aside, and a purely economic value in terms of money has 
been placed upon the individual, based upon his potential productive 
power. Thus Mr. M. Barriol, the celebrated actuary, gives the fol- 
lowing figures as the capital value of man: in the United States, 
$4,100; in Great Britain, $4,140; in Germany, $3,380; in France, $2,900; 
in Russia, $2,020; in Austria-Hungary, $2,020, or an average capital 
value for the five foreign nations of $2,892. 

The number of men already lost is 8,509,000 killed, and 7,175,000 
permanently wounded, or a total of 15,684,000. Thus society has been 
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impoverished through the death and permanent disability of a part of 
its productive man-power to the extent of $45,000,000,000. 

The loss of men, measured in terms of the capital value of the 
workers withdrawn from industry, is offset in some degree by the 
enhancement of the capital value of the remaining producers. A re- 
duction in labor supply relative to a fixed or increased demand adds 
to the value of the supply per unit—an application of the familiar 
principle of scarcity value. This has reference solely to the values 
which may be expressed in dollars. It should not obscure the inev- 
itable reduction in the productive labor force of the belligerent na- 
tions. Conceivably four men may have a combined capital value 
after the war greater than the pre-war value of five similar men, but 
this will not enable them to do the work of five men. The real man- 
power cost of the war is not the loss of the capital value represented 
by those who die permaturely, but rather the loss of their contribu- 
tion to society’s income stream of goods and services. 

This loss of man-power is also partly offset by the large contin- 
gents of women drawn into industries. In England, out of a female 
population of 23,000,000, about 6,000,000 were engaged before the out- 
break of the war in gainful occupations. Since the war broke out, no 
less than 1,500,000 women have been added to the ranks of wage 
earners, an increase of fully 25 per cent. Moreover, about 400,000 
women have shifted from non-essential occupations to men’s work. 
In the United States, approximately 1,266,000 women are now en- 
gaged in industrial work, either directly or indirectly, necessary to 
carry on the war. 


AFTER-WAR CONDITIONS—PEACE BUDGET. 


There is no parallel in history to the strain which will be placed 
upon the international financial system during and after the conclu- 
sion of this stupendous conflict. In the last year of peace, 1913, the 
combined budgets of the seven principal belligerents was about 
$7,000,000,000. That amount was for the upkeep of the governments, 
the maintenance of armies and navies, and for interest on existing 
debts. Of course, it is uncertain just what will be the measures the 
various governments will take in meeting their fiscal burdens after 
the war, but in comparison with the budgets that the governments 
will be called upon to furnish after the war, the foregoing sum is 
a modest figure indeed. Assuming that the war will continue another 
year at the present rate of expenditure, under the existing conditions, 
in estimating the peace budget, the following facts must be taken 
into consideration: the charges on the incurred debt, and the enormous 
amounts of pensions which will have to be paid to millions of soldiers’ 
families; the running expenses of the governments are bound to in- 
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crease materially with the extension of governmental functions, which 
have become a feature of the war; the expenditures of armies and 
navies may also increase appreciably above those of 1913, in the event 
that the war, contrary to the earnest hope of the Allies, does not 
destroy militarism. It is, therefore, no exaggeration to say that the 
size of budgets probaktly will be trebled. 

It must be clearly recognized that the increase in the peace budgets 
as compared with the pre-war budgets will be a very serious fiscal 
problem for the various countries at the end of the war. However, 
it is evident that within certain limits these increases will be mainly 
nominal. Those countries which, under pressure of necessity, have 
issued such large amounts of paper currency that it has depreciated 
in purchasing power, will not readily go back to a specie basis, and 
thus the tendency will be to maintain the present level of prices, 
insofar as currency inflation has been the generating cause of the 
present level. Thus, while the absolute amount of the budgets has 
increased, it is clear that with prices continuing on a high level the 
national income would tend to increase correspondingly. Insofar as 
the interest on the debt is payable in the money of the country, i. e., 
mainly internal debt, the expenditures of the budgets as a whole would 
be paid in the current money of the country. This would tend to 
decrease the relative burden of the apparent increase of the budgets. 


MorAt AND PHysICAL EFFECTS. 


When we come to the consideration of the physical and moral effects 
of the war upon the race, then all calculation in terms of figures 
becomes impossible and here ceases the field of the statistician. For 
who can estimate, or even describe the untold suffering, the unspeak- 
able tragedy of millions upon millions of men, women and children 
the world over? 

The moral strain to which the nations have been subjected, the 
“shell-shock” which has reacted upon the population at home as 
well as upon the soldiers on the battlefield, the under-nourishment 
and starvation of children as well as adults, have resulted in a low- 
ered vitality, the ill effects of which, especially in the countries of 
the Central Powers, are already seen in an increase of the death rate, 
in a spread of epidemics and diseases that have taxed the medical 
resources of all countries. 

The lowered vitality of the race, which is still further aggravated 
by the millions of incapacitated soldiers and the premature and exces- 
sive employment of children and women in the industries, will eventu- 
ally make for a lower standard of efficiency in all human activities, 
or a retardation of human progress. Authoritative statements are to 
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the effect that in Belgium, in the earlier period of the war, the deaths 
of women and children far outnumbered those of men. Annual deaths 
among the German civilian population have increased by a million 
above the normal. 

Besides the loss in actual population there is a loss of potential 
population. Carefully compiled figures show that by 1919 the pop- 
ulation of Germany will be 7,500,000 less than it would have been 
under ordinary circumstances. The people in Austria in 1919 will 
be 8 per cent less in numbers than in the year before the war. Hungary 
will be still worse off; it will have a population of 9 per cent lower 
than in pre-war days. 

The problem of population is one that causes grave concern in all 
other countries as well. From the very start of the war efforts were 
made by the various belligerents, Great Britain, Turkey, as well 
as Austria and Germany to guard against a falling birth rate by offer- 
ing special inducements to marriage before leaving for the front, which 
means leaving widows to bear children under great nervous stress 
and with probable heritage of weakness and misery. Such children 
will hardly be happy children as many of them will never see their 
fathers nor will they enjoy a normal home life. 

Grave dangers to society lurk in the lack of parental control and 
education which is incidental to war. Thousands of children released 
from parental supervision and denied the benefit of fatherly advice 
and admonition have been tempted into the paths of crime from which 
they may never come back. Millions of children have been deprived 
of the possibility of acquiring even a rudimentary education. Hun- 
dreds of thousands of students of the high schools, colleges and uni- 
versities were compelled to desert the school-bench, and many a pro- 
fessorial chair has been left vacant. Those former students that will 
be fortunate enough to come back from the battlefield, weary in soul 
and body after the nerve shattering experience they have undergone, 
will scarcely be able to apply themselves again in the capacity of 
students and resume their studies, and should the war last a few years 
longer we may see the rise of a generation of illiteracy, a circumstance 
that is detrimental to industrial efficiency and dangerous to democ- 
racy. Professor Pigou, in his monograph on “The Economy and 
Finance of the War,” aptly summarizes the moral effects of the war 
in the following words: 


“Compared with what this war has cost and is costing in values outside the 
economic field—the shatterings of human promise, the accumulated suffering in 
wounds and disease of many who have gone to fight, the accumulated degradation 
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in thought and feeling of many who have remained at home—compared with these 
things, the economic cost is to my mind trivial and insignificant.” 


GAINS OF THE War. 


And still, in the face of all this terrific destruction and ineffable 
suffering and misery, it is possible to speak of positive gains, both 
economic and spiritual, for which the war is directly responsible. It 
would seem that the law of conservation of energy reigning in the 
physical world is obtaining, partly at least, in the economic world 
as well. 

One of the most important, if not the most important, economic 
gains of the war is the more sympathetic understanding that has come 
to prevail between capital and labor. It is important because upon 
them depends our economic life, in fact, the very existence of the 
world. In the present world crisis labor has asserted itself as it 
never did before, and it has won for itself a recognition of its import- 
ance in national life such as it heretofore never enjoyed. The British 
Labor Party testifies as to this great change. Prior to the war, 
there was no Labor Party in the political sense. It concerned itself 
primarily with its own economic and social life. Now, however, the 
British Labor Party, conscious of its power, boldly demands in its 
famous manifesto, a seat and a voice at the council table where the 
problems of reconstruction will be decided. The Labor Party has 
acquired a new sense of importance, and it is today one of the great 
political parties of Great Britain. 

It is perhaps the first time in the history of modern industrial life 
that capital and labor have begun so consciously to consider them- 
selves as partners, each contributing his share to the great process of 
production for the common good of humanity, instead of being hostile. 
each looking out for his selfish interests, as they were heretofore. 
Not only the comingling of these two classes under the democratic 
constitution of the modern army, the trials of war borne together, 
and the blood shed in common on the battlefields for the great com- 
mon cause of democracy, but also the comon effort at home to keep 
cur war machine going, have helped to remove the barriers of caste 
and class. The absolute realization of their mutual dependence has 
made both sides more ready than ever to lend a sympathetic ear to 
what is reasonable in the demands of the other. 


“Nothing is more striking,” said the Archbishop of York in a recent article, 
“than the way in which the employers frankly recognize that they must! be pre- 
pared to look at the new situation in a new spirit. The employers must recognize 
the necessity of giving to the workmen a larger share of the product of the indus- 
try and a greater share of control of the management of industry.” 


This new feeling of harmony that is bound to grow more and more 
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between capital and labor, is well conveyed in the words of Mr. W. B. 
Wilson, Secretary of Labor: 


“It is an unreasonable and untenable position of modern industry to assert for 
itself its right of combination and deny that right to the laboring people. 
Labor denied the right of self-expression always feels itself aggrieved, is; never 
an efficient force because of its discontent which lies smoldering beneath the sur- 
face, and which may at any time break out in disastrous strikes and other indus- 
trial disturbances. If labor is to be a partner of capital in the welding of a 
nation that shall conquer the German autocracy, a recognition of the rights of 
labor to be consulted on the term of partnership is essential.” 


The first step that prompted the realization of such an agreement 
was taken by the British War Cabinet, through the appointment of 
the Joint Standing Industrial Councils, in which representatives of 
both employers and workingmen meet on equal terms to work out 
solutions for conflicting interest in the conduct of industry. These 
Councils have investigated every phase of industrial employment and 
the conditions of the laborers, and it was upon their reports that a 
number of measures such as—increase of wages, reduction in the 
hours of labor, the betterment of housing conditions, etc., etc., were 
taken to improve deplorable conditions. These Industrial Councils 
will be the bodies which the Government will consult during the 
reconstruction period which must follow after the war. 

Here in the United States our Government has formed the Com- 
mittee on Labor, as a part of the Council of National Defense, with 
the objects: 


(1) To advise in regard to the conservation and welfare of the workers in 
national industries and 

(2) to advise in regard to means of adjustment of employment problems without 
interruption of industry. 


Some of our captains of industry have generously responded to 
the recognition of the labor situation, and have introduced profit- 
sharing systems which have produced very gratifying results to all 
involved. 

Greater efficiency in industry, a tetter utilization of productive 
potentialities of both man and material, more nearly perfect business 
organizations, elimination of waste by co-ordination and co-operation, 
and the doing away with many extravagances—these are results, accel- 
erated by the war, which will remain as permanent assets in our life. 
This increased productivity, which will eventually result in a more 
adequate satisfaction of human wants, is a thing that has come to 
stay. Not only,the United States has performed wonders in its rapid 
and marvelous extension of the ship building industry, of its agri- 
culturally cultivated area, of its coal and steel production, stock-rais- 
ing, etc., but even war-weary France has increased its output of coke 
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and steel in spite of the fact that the greater part of the area that 
supplied her with these articles is now under German domination. 

In speaking of the social gains caused by the war, it is the series 
of wonderful inventions that first springs to one’s mind. Under the 
pressure of military necessity, and spurred on by a realization that 
its life is hanging in the balance, each nation has been stirred to the 
depth of its soul and has brought forth the highest genius of which 
it is capable. In the laboratories of the scientists many an important 
invention has been made of which as yet we know nothing, the secret 
being carefully guarded for obvious reasons, tut from which, when 
peace is once more with us, inestimable benefits will accrue to all of 
humanity. Some old inventions have been perfected and have taken 
their permanent place in modern life, such as the aeroplane as means 
of transportation and the application of the internal combustion engine 
to agricultural and other production. Improvement in means of com- 
munication have marked new eras in the life of man. The application 
of steam to transportation in the development of the railroad and the 
ocean-going ships has been clearly influential in the change in the 
economic life of man. A further development of the airplane may 
lead to a mastery of transportation by air which will facilitate the 
movement of information, men, and materials. It would increase 
the accessibility of distant places to present developed places, and 
would tend to bring all countries closer together so that the world 
would appear much smaller. It would be easier for various peoples 
to come together to exchange ideas, and as a result, information 
relative to the whole world could be more readily and rapidly obtained. 

This is an age of the application of mechanical power. The develop- 
ment of the internal combustion engine, for instance, has made it pos- 
sible for such power to be applied to a greater variety of uses. Under 
the urgent necessity arising from the mobilization of the agricultural 
population, mechanical power has teen applied more and more to 
agricultural production. It is the opinion of many students that the 
tractor is going to revolutionize agriculture, and may be a potent 
factor in opening up for development a considergble portion of the 
tropics and semi-tropics for cultivation. 

The development of aerial photography not only has proved to be 
of great help in the present strategic manoeuvres, but it may be of 
extreme value in surveying localities for such purposes as railway 
engineering, et cetera. The perfection of chemical processs, of which 
the American dye industry is one result among many, is making the 
United States independent in supplying its own need of chemicals 
which before the war it had to purchase abroad. 

But perhaps the most important of these are the big strides made 
in the field of medicine and surgery. The greater destructiveness of 
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life incidental to modern warfare has been all but neutralized by the 
wonderful discoveries made in medicine and surgery, in curative as 
well as preventive treatment, and in the restoration of human limbs. 

Th generous aid of the Allies in the way of relief to ravaged Bel- 
gium, to the civilian population made bare and homeless in the zones 
of war, to the ill and wounded, the modest contribution of the United 
States alone having been about $500,000,000, was prompted by a hu- 
manitarianism which is unparalleled in history, and which is trought 
into light by only the grim contrast of the bestial atrocities practiced 
by a merciless foe upon these very peoples to whom we hastened 
our unflinching aid. 

No less significant are the moral gains to which, we are proud 
to say, our own country has contributed the fairest share. It is 
needless to point out here the great spiritual values, the high princi- 
ples of justice and international morality, which have been voiced by 
President Wilson during this desperate struggle. 

In looking at the positive effects of the war, it must be recognized 
that some of the effects may be bound up with the social and economic 
and political causes of the war. In this sense, the war will be an 
aid in hastening a development of these factors. America has been 
known as a melting pot of nations in which streams of throbbing 
humanity were moving at the call of opportunity to become free 
Americans. But this process had not been completed and there were 
little foreign nations within our boundaries. The real, assimilated 
American was ready for a declaration of war long before it was made; 
tut the complex groups of people not yet assimilated were not ready. 
The comparative absence of expected disturbances from such foreign 
colonies within our land, and their willing support in a financial and 
material way, and the giving of their own blood, are as full of sig- 
nificance as the complete union of the South and North resulting 
during the Spanish-American War. Thus a new, stronger and unified 
America has been born. If the war should mean the liberating of 
the Russian people from the evils of bureaucracy and the releasing 
of oppressed peoples of Austria-Hungary and Turkey, extending to 
them the privilege of individual initiative and the development of 
their economic resources, the war, insofar as it has hastened this de- 
velopment, may have been worth while. 

Wars are usually great levelers of ranks in society, and as a result 
there is a social adjustment and a change in the social point of view. 
As a consequence of this war work will have a new dignity. Social 
betterment and social values may take the place of individual emula- 
tion and acquisition of material wealth as prime motives in the 
economic life of man. What progress may be accomplished if the 
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highest rewards for individual initiative be considered as related to 
the social point of view! 

The war has stirred the spirit of adventure in man, and he is going 
out to conquer and exploit and develop the lands on the world’s fron- 
tiers. The dream of Cecil Rhodes of a great African Empire may be 
brought more nearly into the realm of probability. This is a world 
war, and for that reason peoples of many nations are being brought 
into contact. It should make for a troader democracy and truer 
cosmopolitan spirit in the world. 


TEN PER CENT. ATTORNEY’S FEE. 


In the matter of insuring the prompt payment of a promissory note, 
that provision, frequently found in notes, which gives the holder an ad- 
ditional ten per cent. of the amount of the note in the event of non-pay- 
ment, is one that has a very salutary effect. The clause is always an 
incentive to the maker to pay his obligation promptly. 

A peculiar question concerning a clause of this character arose in 
the case of American Savings Bank v. Sutton, recently decided by the 
Missouri Court of Appeals. The note sued on provided “if not paid at 
maturity, all legal costs of collection and 10 per cent. for attorney’s fees 
will be paid.” The note, which called for the payment of $1,500, was 
not paid at maturity. The bank, which held the note, after waiting 
awhile, turned it over to an attorney for collection. Thereafter the 
maker paid $1,300 on account. The balance not being forthcoming, suit 
was started and the question was presented as to whether the maker of 
the note was liable for 10 per cent. on the face amount or merely 10 
per cent. on the amount uncollected at the time of filing suit. It was 
decided that, under the terms of the clause quoted above, the maker 
would have to pay 10 per cent. on the amount of the note at the time 


when it was turned over to the attorney, that is 10 per cent. on the full 
amount of the note, as a penalty for his failure to discharge the note at 
maturity. This decision will be published in the October issue of the 
Journal. 





#) INQUIRIES AND CORRESPONDENCE. || 


axd experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 


} 

} 

This department places at your service able legal talent 
tdress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, acopy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


PAYMENT OF DEPOSIT AFTER DEATH OF JOINT 
DEPOSITOR. 


Editor, Banking Law Journal, New York, August 17, 1918. 

Dear Sir: Kindly advise me through your Journal, whether it is necessary to 
obtain waiver from Comptroller in the case of a joint account, where the balance 
is to be drawn by the survivor to pay funeral expenses of the deceased. 

Would it make any difference if the clause “payable to either or survivor” was 
omitted on our books? Yours truly, JOSEPHSON. 

Answer: It is necessary to obtain the waiver of the State Comptroller 
before paying over the balance of a joint account to the survivor. This 
is so whether or not the words “payable to either or the survivor,” appear 
on the books of the bank. These words probably have a bearing on 
the question whether the deposit belongs to the survivor or to the estate 
of the deceased depositor. But they have no bearing on the necessity 
‘for obtaining the Comptroller’s permission to make the payment, because 
in either event the transfer is taxable under the inheritance tax law, if 
sufficient in amount. The fact that the survivor intends to use the money 
for paying the funeral expenses of the decedent is immaterial so far as 
the necessity of obtaining the comptroller’s waiver is concerned. 

The provision which makes joint accounts taxable is section 220 of 
the tax law. This section reads, in part, as follows: 

“Whenever intangible property is held in the joint names of two or 
more persons, or as tenants by the entirety, or is deposited in banks or 
other institutions or depositories in the joint names of two or more 
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persons and payable to either or the survivor, upon the death of one of 
such persons, the right of the surviving tenant by the entirety, joint 
tenant or joint tenants, person or persons, to the immediate ownership 
or possession and enjoyment of such property shall be deemed a taxable 
transfer under the provisions of this chapter, in the same manner. as 
though the whole property to which such transfer relates belonged abso- 
lutely to the deceased tenant by the entirety, joint tenant or joint de- 
positor and had been bequeathed to the surviving tenant by the entirety, 
joint tenant or joint tenants, person or persons by such deceased tenant 
by the entirety, joint tenant or joint depositor by will.” 


The provision of the law which requires the consent of the State 
Comptroller in making payments in cases of this kind is one which should 
be familiar to every banker in New York State. This is section 227 
of the tax law, which reads, in part, as follows: 


“No safe deposit company, trust company, corporation, bank or other 
institution, person or persons, having in possession or under control 
securities, deposits, or other assets, belonging to or standing in the name 
of a decedent, who was a resident or non-resident, or belonging to or 
standing in the joint names of such decedent and one or more persons, 
including the shares of the capital stock of, or other interests in, the safe 
deposit. company, trust company, corporation, bank or other institution, 
making the delivery or transfer herein provided, shall deliver or transfer 
the same to the executors, administrators,. or legal representatives of 
said decedent, or the survivor or survivors, when held in the joint names 
of a decedent and one or more persons, or upon their order or request, 
unless notice of the time and place of such intended delivery or transfer 
be served upon the State Comptroller at least ten days prior to said 
delivery or transfer; nor shall any safe deposit company, trust company, 
corporation, bank or other institution, person or persons deliver or trans- 
fer any securities, deposits or other assets, belonging to or standing in 
the name of a decedent, or belonging to or standing in the joint names 
of a decedent and one or more persons, including the shares of the 
corporate stock of, or other interests in, the safe deposit company, trust 
company, corporation, bank or other institution, making the delivery or 
transfer, without retaining a sufficient portion or amount thereof to pay 
any tax or interest, which may thereafter be assessed on account of the 
delivery or transfer of such securities, deposits or other assets, including 
the shares of the capital stock of, or other interests in, the safe deposit 
company, trust company, corporation, bank or other institution, making 
the delivery or transfer, under the provisions of this article, unless the 
State Comptroller consents thereto in writing.” 

A failure to comply renders the delinquent party liable for any tax 
that may hereafter be assessed and a penalty of not less than five thou- 
sand or more than twenty-five thousand dollars, 
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GENERAL PROGRAM OF A. B. A. CONVENTION. 


The forty-fourth annual convention of the American Bankers Association 
will be held in Chicago the week of September 23 to 28, 1918. It will be a 
war convention and the various sessions will be devoted largely to addresses 
and discussions on topics of the day. 

The general program for the week is like that of former conventions: Mon- 
day morning, September 23—Committee meetings of the Association and its 
various Sections. Monday afternoon, September 23—Annual meeting of the 
Executive Council. On Tuesday and Wednesday, September 24 and 25 will 
occur general meetings of the Trust Company, Savings Bank, Clearing House, 
State Secretaries, National Bank and State Bank Sections. There will be a 
joint meeting of the National Bank, Savings Bank, State Bank and Trust Com- 
pany Sections on Tuesday evening. 

Thursday morning, September 26, marks the opening of the General Con- 
vention, with a concert by one of Chicago’s famous bands. The Rt. Rev. 
Thomas Nicholson, Bishop of the Methodist Episcopal Church, will offer the 
invocation. Addresses of welcome will be made by the Hon. Frank O. Low- 
den, Governor of the State of Illinois; and a banker of Chicago. The annual 
addresses and response to addresses of welcome, by President C. A. Hinsch, 
will follow. Then will come annual reports of officers of the Association and 
addresses. 

Thursday afternoon, September 26—Addresses followed by a meeting of 
Committee on Nomination. Friday morning, September 27—Session opens 
with a band concert, followed by addresses. Friday afternoon, Septemiber 
27—Addresses and installation of officers. 

Among the prominent speakers who will address the convention are: Hon. 
Frank O. Lowden, who in addition to his message of welcome, will deliver 
an address; Harry A. Wheeler, president Chamber of Commerce of the United 
States, Chicago, IIl., will speak on “The Merchant Marine and the Railroads”; 
W. H. Vandervoort, of the Root & Vandervoort Engineering Company and 
the R. & V. Wagner Ordnance Company, East Moline, IIl., on “Relations 


Between Employer and Employee”; The Rt. Rev. Charles David Williams, . 


Bishop of the Diocese of Michigan, Detroit, Mich., will speak on “The 
Red Cross.” 

Tentative promises to address the convention have been received from Hon. 
Newton D. Baker, Secretary of War; Hon. Josephus Daniels, Secretary of 
the Navy; Charles M. Schwab, Director General, Emergency Fleet Corpora- 
tion, Philadelphia, Pa.; Otto H. Kahn, of New York City; Hon. George E. 
Chamberlain, Chairman, Committee on Military Affairs, United States Senate. 
Senator Chamberlain will speak on “Universal Military Training.” A promise 
to address the convention has been received from the Earl of Reading, pro- 
vided he returns to this country from England in time. 

The bankers of Chicago do not wish to eliminate entirely the entertainment 
features and have planned for an automobile trip through the parks and 
boulevards of Chicago for Monday afternoon. There will be theatre enter- 
tainments on Wednesday and Friday evening; a luncheon for the ladies of 
the South Shore Country Club on Thursday afternoon; and arrangements 
are about perfected to have their banker guests visit the Great Lakes Naval 
Station on Saturday forenoon, September 28. 

The Congress Hotel and Annex will be official headquarters for registration 
as well as all committee and section meetings. The general sessions of the 
convention will be held in the Auditorium Theatre. 
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Through lack of a convenient source of national investment 
information, the outlook of many banks has been limited to purely 


4 local investments. Other banks for the same reason have confined 
themselves to a limited list of bonds and short-term notes. 
By the aid of a thorough departmental organization, The National 

" City Company is now ready to keep the banks of the country in close 

touch with the whole investment security market. 

Under our form of organization each of the following departments 

: has separate and specialized management: 

‘ R _ United States Government Department 
Foreign Government Department Public Utility Department 
State and Municipal Department Industrial Department 
Railroad Department Acceptances 
Each department head is a recognized authority in his line. These 
departments have at their command what is probably the world’s most 
comprehensive private digest of corporate affairs. 

May not such expert service, offered through specialized depart- 
ments with broad sources of information at hand, be of service to you 
in the analysis of specific securities in which you may be interested or 
in the balancing of your investment list? 

We would be pleased to have you communicate with our nearest 
Correspondence Office to the end that this service may be made 
effective for you. 
For our current list of investment securities, please write for LB-89 
The National City Company 
National City Bank Building, New York 
) CORRESPONDENT OFFICES 
“Yea Bic olde. Pifccoct ome Bide. enight Bldg. og California BE 
zz) “Trost GovofGe. Bide.  —'s Heh Saket Nig Broad Sc “Hoge Bide. 

<i Pe | oo 

ei mywrron, Comm. REMAND, SLAB Mee ide 
Pifarine Bank Bldg. eapeemerens, IND, ) 3 Bldg. Wal inh Sec N. W. 
kiss “fras Biee. PEAY Wiehange ice, “biser Bunt be 
5 a) 

v. 


Los ANGELEs, C. 
Hibernian Bldg.” 


Short Term Notes 








THE BANKING LAW JOURNAL 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to 
the New York Clearing House for the week ending Sept. 8, 1917, and Sept. 7, 1918, respec- 
tively, together with a computation of the proportionate increase or decrease of deposits for 


the year: 


Members of Federal 
Reserve Bank 


Bank of New York......... 
Bank of the Manhattan Co... 
Merchants National 
Mech. & Metals Nat......... 
Bank of America............ 


eeeee eee 


National City Bank.......... 
Chemical National Bank..... 
Atlantic National............ 
Nat. Butchers & Drovers.... 
American Exchange Nat..... 


National Bank of Commerce. 
Pacific Ban 
Chatham & Phenix Nat...... 
Hanover National........... 
Citizens National............ 


ee ee ee) 


Metropolitan Bank.......... 
Corn Exchange.............. 
Importers & Traders........ 
ree 
East River National......... 


Second National Bank....... 
First National............... 
ee aarrrrrr 
aa 
ans aula hw eaiete dune 


Commercial Exchange........ 
Commonwealth Bank........ 
Lincoln National............ 


Garfield National............ 
Fifth National Bank......... 
Seaboard National.......... 
Liberty National............ 
Coal & Iron National........ 


Union Exchange Nat........ 
Nassau Nat. Bank Bklyn.... 


State Banks not 
Members of Federal 
Reserve Bank 


Greenwich Bank............ 
Peoples Bank.............+6. 
Bowery Bank............-.++ 
N. Y. Produce Exch......... 
TR 6.06 v0 cin seccosece 


Discounts 
Average 
1917 


$40,338,000 
42,533,000 
23,222,000 
136,245,000 
33,776,000 


499,451,000 
53,524,000 
14,362,000 

2,435,000 
96,081,000 


297,180,000 
9,316,000 
64,635,000 
133,346,000 
35,332,000 


18,918,000 
105,458,000 
3 000 


9,268,000 
6,478,000 


10,263,000 

6,791,000 
43,273,000 
72,633,000 
10,667,000 


11,197,000 
11,655,000 


12,540,000 
3,119,000 
4,174,000 

18,871,000 

22,531, 


Loans and Loans and 


Discounts 
Average 
1918 


$46,664,000 
56,146,000 
27,494,000 
176,825,000 
29,146,000 


* 563,931,000 
87,367,000 
17,505,000 
3,259,000 
123,485,000 


363,182,000 
14,897,000 


11,374,000 

8,053,000 
45,676,000 
70,673,000 
12,790,000 


13,991,000 
12,950,000 


19,924,000 
31,618,000 


Legal Net 


Deposits 
Average 
1917 


$37,792,000 
46,217,000 
19,277,000 
148,151,000 
31,832,000 


522,071,000 
44,679,000 
14,866,000 

1,873,000 
89,729,000 


264,537,000 
68 


6,215,000 


259,743,000 
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